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To:  The Galaxy Towers Condominium Association

Management Office

7000 Boulevard Fast, 16" Floor

Guttenberg, New Jersey 07093

PLEASE TAKE NOTICE that on July 23, 2010 at 9:00 o’clock in the forenoon or as soon
thereafter as counsel may be heard, the undersigned attorneys for plaintiffs, Thomas Wiggins, Martha
Norget, Martha DiGiovanni and The Coalition for a Better Galaxy, Inc., will move before the Superior
Court of New Jersey, Chancery Division - General Equity, Hudson County, 583 Newark Avenue,

Jersey City, New Jersey, for an Order granting the following relief:

1. Permitting the within action to proceed summarily pursuant to Rule 4:67-1(b).




2, Fixing the date of the summary trial, pursuant to Rule 4:67-5, to be the return date of
this motion or such date thereafter as the Court so chooses.

3. Declaring, after conclusion of the summary trial, that Plaintiffs are entitled to the
documents and information sought in Count One of the Restated and Amended
Verified Complaint, and requiring Defendant to immediately provide same to
Plaintiffs.

4. Declaring, after conclusion of the summary trial, that Plaintiffs, as indicated in Count
Two of the Restated and Amended Verified Complaint, have properly requested a
special meeting of the Unit Owners, and requiring Defendant to immediately hold such
special meeting for the purpose of recalling certain members of Defendant’s Board of
Directors.

5. Compelling, after conclusion of the summary trial and as indicated in Count Three of
the Restated and Amended Verified Complaint, that Defendant is obligated to
maintain, repair and/or replace certain Common Elements.

6. In the event the Court determines that not all counts of the Restated and Amended
Verified Complaint can proceed in a summary manner, severing the counts
accordingly.

PLEASE TAKE FURTHER NOTICE that in support of this Notice of Motion Plaintiffs shall

rely upon the attached Memorandum of Law and Restated and Amended Verified Complaint.

PLEASE TAKE FURTHER NOTICE that plaintitfs hereby request oral argument in the event

opposition is submitted.




PLEASE TAKE FURTHER NOTICE that a proposed form of Order is enclosed herewith.

VERDE, STEINBERG & PONTELL, LLC
Attorrneys for Plaintiffs

.
BY \ \/}Q}/\

Louxs J. Verde

Dated: June 16, 2010
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PRELIMINARY STATEMENT

Plaintiffs are three Unit Owners of the Galaxy Towers Condominium, as well as a non-profit
corporation comprised solely of additional Unit Owners. Defendant is the Galaxy Towers
Condominium Association, Inc., of which Plaintiffs are members by virtue of being Unit Owners.
This memorandum of law is submitted in support of Plaintiffs’ motion to proceed summarily as to
all counts of the Restated and Amended Verified Complaint.

In or about October 2009, in accordance with the defendant association’s governing
documents, Plaintiffs filed a petition consisting of 366 written requests to Defendant’s Secretary,
seeking to hold a special meeting of the Unit Owners in order to have a vote to recall three members
of Defendant’s Board of Directors.

In or about December 2009, the Board of Directors (three of whom where the very
individuals sought to be recalled) and the Secretary of the Association took the position that
approximately 211 of the 366 written requests were ineligible for various reasons and voted not to
permit the special meeting. However, Plaintiffs believe that a large percentage of the “ineligibie”
requests must be counted as a matter of law per the language of the Association’s governing
documents.

Subsequent to Defendant’s refusal to honor the petition for a special meeting, Plaintiffs
requested certain documentation from the Association thatallegedly supported Defendant’s position.
Plaintiffs are entitled to this information pursuant to the governing documents, the New Jersey
Condominium Act and the New Jersey Non-Profit Corporation Act. Notwithstanding Plaintiffs’

entitiement to this information, Defendant denied Plaintiffs access to the information on multiple
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occasions.

Fmally, Plaintiffs are seeking to compel the Association to maintain, repair and/or replace
various General and Limited Common Elements, which the Association is obligated to do pursuant
to its governing documents. Notwithstanding this obligation and duty, the Association has failed to
take action on multiple projects and must be compelled to do so for the benefit of the Association
and its members, |

Left with no other options, Plaintiffs commenced the within litigation to vindicate their right
to vote, to gain access to records of the Association, and to compe! the Association to uphold its duty
to maintain the Common Elements. Because the existing, undisputed record is sufficient for the
purposes of a decision on the legal issues, Plaintiffs are entitled to have their dispute resolved in a

summary manner pursuant to Rule 4:67-1 et seq.
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PROCEDURAL HISTORY

The Verified Complaint was filed on May 21, 2010. Thereafter, on June 8, 2010, the
Restated and Amended Verified Complaint was filed. Along with the Restated and Amended
Verified Complaint, Plaintiffs served a Notice of Motion and Memorandum of Law, seeking to

proceed summarily in accordance with Rule 4:67-1 et seq.
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STATEMENT OF FACTS

L. The Parties

Plaintiffs, Thomas Wiggins, Martha Norget and Martha DiGiovanni, are owners of Units in
the multiple family dwellings known as the Galaxy Towers Condominium (the “Galaxy’"), located
at 7000, 7002 and 7004 Boulevard Fast, Guttenberg, New Jersey 07093, and as such, are “members”
of the Galaxy Towers Condominium Association (“Defendant” or “GTCA” or “Association”) with
all rights appurtenant thereto. In addition, they are members and officers of plaintiff, The Coalition
for a Better Galaxy, Inc. (the “Coalition™), which is a non-profit corporation organized under the
statutes of the State of New Jersey, having a principal place of business at 7002 Boulevard East,
Apartment # 38G, Guttenberg, New Jersey 07093. The Coalition is comprised solely of Unit Owners
at the Galaxy. (Res. & Am. V. Compl. at 9 1-5).

Defendant, GTCA, is a not-for-profit corporation of the State of New Jersey charged with
the maintenance, preservation and control of the Galaxy, which contains approximately 1105 voting
Units. Defendant’s principal office is located at 7000 Boulevard East, 16™ Floor, Guttenberg, New
Jersey 07093, The GTCA is governed by a Board of Directors (the “Board™), who act on the
GTCA’s behalf. (Id. at §5).

1. The Governing Documents

On or about March 26, 1980, a master deed converting the Galaxy into condominjum
ownership was recorded in the office of the Register of Hudson County at Deed Book 3297, Page
231 (the “Master Deed”). Annexed to the Master Deed are the By-Laws of the Association (the
Master Deed and By-Laws collectively referred to as the “Governing Documents™). (Id. at 96).

Pursuant to Section 14 of the Master Deed, as set forth below, ownership of a Unit
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automatically establishes the Unit Owner as a member of the GTCA:

MEMBERSHIP IN THE ASSOCIATION. Upon acceptance of a
Deed to a Unit each Unit Owner shall automatically become a
member of the Association and shall be a member for so long as he
shall hold legal title to his Unit subject to all provisions of this Master
Deed, the New Jersey Condominium Act, the Articles of
Incorporation, and the By-Laws and Rules and Regulations which
may now or hereafter be established for or by the Association.

[Id. at 97].
Article II, Section 7 of the By-Laws, as set forth below, establishes that each member/Unit
Owner is entitled to one (1) vote for each Unit owned:

Votes. Each Unit Owner shall be entitled to such vote(s) for each
Unit to which he holds title as is provided in Paragraph 6 of the
Master Deed. When more than one person holds title, the vote(s) for
each Unit shall be exercised as the Co-Owners among themselves
determine. When one or niore Co-Owners signs a proxy or purports
to vote for his or her Co-Owners, such vote(s) shall be counted unless
one or more of the other Co-Owners is present and objects to such
vote(s); or, if not present, submits a proxy or objects in writing
delivered to the Secretary of the Association before the vote(s) are
counted. If Co-Owners disagree as to the vote(s), the vote(s) shall be
split equally among the Co-Owners.

[Id. at 98].
Article II, Section 5 of the By-Laws, as set forth below, states that the voting rights of any
member may be suspended by act of the Board for unpaid common expense assessments, provided
the Unit Owner is afforded an opportunity for a hearing:

Suspension of Rights. The membership and voting rights of any
member may be suspended by the Board for any period during
which any assessment against the Unit to which his membership is
appurtenant remains unpaid; but upon payment of such assessments,
and any interest accrued thereon, whether by check or cash, his rights
and privileges shall be immediately and automatically restored.

Further, if the Rules and Regulations governing the use of the
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Common Elements and the conduct of persons thereon have been
accepted and published, as authorized by the By-Laws, the rights and
privileges of any person in violation thereof may be suspended at the
discretion of the Board for a period not to exceed thirty (30} days for
any singie non-continuous violation. Ifthe violation is ofa continuing
nature, such rights and privileges may be suspended indefinitely until
such time as the violation is abated. Ne such action shall be taken
by the Board until the Unit Owner is afforded an opportunity for a
hearing which is consistent with the principles of due process of
law.

[Id. at 99 (emphasis added)].
Article TlI, Section 3 of the By-Laws, as set forth below, permits Unit Owners to call a special
meeting so long as twenty-five (25%) percent of the members entitled to vote submit a written
request for such a meeting:

Special Meetings. After the first annual or special meeting, special
meetings of Unit Owners may be called by the President whenever he
deems such a meeting advisable, or shall be called by the Secretary
when so ordered by the Board, or upon the written request of
Members representing not less than twenty-five {25%) percent of all
the votes entitled to be cast at such meeting. Such request shall state
the purpose(s) of such meeting and the matter(s) proposed to be acted
upon. Unless Unit Owners representing at least fifty (50%) percent
of all votes entitled fo be cast request such a meeting, no special
meeting may be called to consider any matter which is substantially
the same as a matter voted upon at any meeting of the Unit Owners
held during the preceding twelve (12) months, which determination
shall be made by the Board in its sole and absolute discretion.

{Id. at 9101,
Article T, Section 5 of the By-Laws, as set forth below, establishes that a member of the
Board may be removed by a majority vote of the Unit Owners present at a special meeting called for
that purpose:

Removal of Members of the Board. At any duly held regular or
special meeting of the Unit Owners, any one or more Directors may
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be removed with or without cause by a majority of the Unit Owner
votes present, and a successor may then and there by appointed by a
majority of the remaining Directors to fill the vacancy thus created.

In the event that all of the Directors are removed, successors shall be
elected by the Unit Owners in the manner set forth in Article IV,
Section 3 herein to fill the vacancies thus created. Each person so
created shall be a Director for the remainder of the terms of the
Director whose term he is filling and until his successor is duly
elected and qualified. Any Director whose removal has been
proposed shall be given an opportunity to be heard at the meeting,

This provision shall not apply to any Director appointed by the
Sponsor.

[Id. at 9111,
Article VI, Section 14 of the By-Laws, as set forth below, permits a Unit Owner to review
the books of account of the Board upon ten (10) days written notice to the Treasurer:

Examination of Books. Each Unit Owner shall be permitted to
examine the books of account of the Board by appointment at a
reasonable time on business days; provided, however, that the
Treasurer has been given at least 10 days prior written notice of the
Unit Owner’s desire to make such an examination.

{Id. at 412}
III.  Petition for Special Meeting of Unit Owners
On or about October 14, 2009, Plaintiffs filed with the Secretary of the GTCA the written
petition of 366 Unit Owners seeking to hold a special meeting of the Unit Owners for the purpose
of recalling three (3) directors of the Board (the “Petition™). (Id. at §30). This represented
approximately thirty-three (33%) of all members of the GTCA. (Id.). Specifically, the Petition
stated conspicuously on the top of the document:
We the Homeowners and Voting Members of the Galaxy Towers
Condominium Association request a Special Meeting of the

Homeowners and the Board of Directors to be called not less than 10
days or more than 90 days after presentation of this request to the
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Board, for the purpose of the immediate removal of Directors Lerner,
Strumza and Miller, currently serving on the GTCA Board.

[Id. at §31].

On or about October 25, 2009, the Secretary made the following oral representations with

respect to the Petition:

a. The Petition was comprised of 366 numbered names;

b. Approximately 240 of the requests were invalid for the following reasons:

ii.

1.

66 were redundancies (as a result of duplicate and triplicate names or
names without signatures);

79 petitioners were in arrears as of the date when the Petition was
received;

21 petitioners were not members of the Association;

iv. 64 petitioners subsequently signed a document withdrawing their
names from the Petition:
v, 5 petitions bore no signature; and,
vi. 5 petitions were not ¢lear.
c. Some of these numbers overlap and the figures were not final.
d. Based upon a total of 1,105 voting Units, the Petition did not contain the

requisite percentage of Unit Owners.

f1d. at 932].

On or about December 10, 2010, the Board held a meeting at which they voted to reject the

Petition upon the report of the Secretary. (Id. at §33). By letter of that same date, the Secretary
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outlined the basis for rejecting the Petition. (Id. at §34). In contrast to some of the positions taken

by the Secretary on October 25, 2009, the Secretary made the following representations regarding

the Petition in the December 10" letter:

a. The Petition was comprised of 366 numbered names;

b. Approximately 211 (as opposed to the 240 previously indicated) of the

requests by the petitioners were invalid for the following reasons:

.

jii.

66 were redundancies (as a result of duplicate and triplicate names or
names without signatures);

66 petitioners were in arrears as of the date when the Petition was
received;

20 petitioners were not members of the Association (or owners of

record);
1v. 48 petitioners subsequently signed a document withdrawing their
names from the Petition; and
V. 11 petitioners failed to sign or otherwise provide clear identifying
information.
c. The Petition contained 155 valid names and signatures, and based upon a

total of 1,105 voting Units, the Petition did not contain the requisite

percentage of Unit Owners,

[1d. at 935].

Sometime after the December 10" meeting, the Board requested that the accountinge firm for
g q g

the Association conduct an “audit” of the Petition. (Id. at §36). The report from the accountants
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states (after emphasizing that the procedure by which the review was conducted was provided by the
Board, and as such, was not a true audit):

a. 366 names were included in the Petition.

b. Approximately 211 of the requests by the petitioners were invalid for the

following reasons:

i, 68 were duplicates;

ii. 77 petitioners were in arrears as of the date when the Petition was
received;

iil. 11 petitioners were not current owners of record,;

iv. 7 petitioners referenced a name/address that was incorrect/

ineligible/incomplete; and
v. 48 petitioners subsequently withdrew via letter.
[1d. at § 37].

However, notwithstanding the results of the audit, certain of the above-referenced categories
of alleged ineligible petitioners must be counted as a matter of faw, as will be explained in detail
below.

IV.  Request for Information

On or about December 15, 2009, counsel for Plaintiffs submitted a written request to the
Secretary for access to certain books and records of the Galaxy, for the purpose of disputing the
Board’s determination that certain petitioners were ineligible. (Id. at §16). In that letter, Plaintiffs’
counsel requested the following:

a. Copies of the account for each Unit setting forth any common expenses or
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other charges due, the due dates thereof, the balance due and any interest in
common surplus, as required by the New Jersey Condominium Act;
Copies of'any records indicating whether specific Units were found to be “not
in good standing” and if so, whether such members were afforded a hearing
as required by the Governing Documents;

In the event that fines were an element of the arrears of any Unit, copies of
records indicating that the Unit Owner was given notice of the alleged basis
for the fine and an opportunity to participate in a dispute resolution procedure
as required by the New Jersey Condominium Act;

Copies of a list of the names and address of all members (i.e., Unit Owners)
of the GTCA, as réquired to be maintained and provided to members
pursuant to the New Jersey Non-Profit Corporation Act;

Copies of'the letters of those members who allegedly withdrew their requests
for a special meeting; and

Copies of those written requests for a special meeting deemed to be ineligible

on the basis of a lack of signature or other missing information.

[(d. at J17)].

By letter dated December 22, 2009, counsei for the GTCA responded to Plaintiffs’ request

for information and denied same. (Id. at §18). The reasons articulated by the GTCA for denying

Plaintiffs’ access to records was that the Coalition was not itself a Unit Owner and the request for

records did not identify the members of the Coalition to confirm that they were Unit Qwners. (Id.

at919). The GTCA also took the position that the records were not GAAP records, and accordingly,
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were broader than that permitted by statute. (Id.). Finally, the GTCA took the position that,
notwithstanding the New Jersey Condominium Act and Non-Profit Corporation Act, any request for
records must comply with the GTCA’s Administrative Resolution #25. (Id.).

On or about January 21, 2010, counsel for Plaintiffs provided the names of the officers of the
Coalition (all of whom are Unit Owners) and reiterated the request for access to the GTCA’s records.
{Id. at 920). In that letter, Plaintiffs provided justification in support of their request. (Id. at §21).

By ietter dated February 4, 2010, counsel for the GTCA responded to Plaintiffs’ request for
information and again denied same. (Id. at §22). The Galaxy articulated several reasons for denying
the request. With regard to its refusal to prbvide the list of members required by the New Jersey
Non-Profit Corporation Act, the GTCA contended that it did not maintain such a list because it was
not a non-profit corporation. (Id. at { 22-23). With regard to the accounts for each Unit required
by the New Jersey Condominium Act, the GTCA responded that such accounts were not GAAP
records, notwithstanding that the statute specifically declared them to be GAAP records. (Id.). With
regard to the list of petitioners deemed by the Secretary to be redundancies, unknowns or not owners
of record, the GTCA responded that they were not GAAP records, apparently arguing that the Unit
Owners have no right to substantiate the position taken by the Secretary. (Id.). Finally, with regard
to copies of the forty-cight (48) alleged requests to withdraw from the Petition, the GTCA responded
that they were not GAAP records, again apparently arguing that the Unit Owners have no right to
substantiate the position taken by the Secretary. (Id.).

In accordance with the Governing Documents and applicable statutes, the Board has the
obligation to maintain the books and records of the Association and to make same available for

inspection by the Unit Owners. (Id. at 9§24).
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V. Maintenance, Repair and Replacement of General and Limited Common Elements

Article V, Section 2 of the By-Laws, as set forth below, obligates the Board to maintain,
replace and repair the General and Limited Common Elements as necessary to sustain a first class
condominium:

Duties and Responsibilities. It shall be the affirmative and perpetual
obligation and duty of the Board to perform the following: (a) Cause
the General and Limited Common Elements to be maintained
according to accepted standards and as set forth in the Master Deed,
including, but not limited to such maintenance, painting, replacement
and repair work as may be necessary . . . . All repairs and
replacements shall be substantially similar to the original
construction and installation and shall be of first class quality.

[Id. at §49].
Pursuant to Section 8 of the Master Deed, set forth below in pertinent part, the Board is
required to levy and collect Common Expense assessments for the purpose of maintaining and
repairing the Common Elements for the health, safety, pleasure and welfare of the members:

The annual Common Expense assessments levied by the Board shall
be used . .. for promoting the health, safety, pleasure and welfare of
the members of the Association, including, but without limitation: the
maintenance and repair of the exterior and roofs of the Complex,
including but not limited to cleaning, painting and sandblasting of the
exterior surfaces and finishes; roof repairs; maintenance, repair and
replacement of the Common Elements . . . .

[1d. at 950].
That same section of the Master Deed, as set forth below, also identifies Exhibit G to the
Master Deed, which sets forth certain maintenance obligations:
Notwithstanding the general provisions of maintenance set forth in
this paragraph 8 of the Master Deed or in any other provisions of the

Master Deed or By-Laws, specific maintenance responsibilities and
the cost attributable thereto shall, to the extent set forth thereon, be
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determined pursuant to the Chart of Maintenance Responsibilities
attached as Exhibit G hereto.

[1d. at 951].

The Galaxy is approximately 35 years old and the major structural components and major
mechanical systems are in their original condition. A prior board of directors Had developed a
strategic plan to address these issues, which was subsequently halted by the present Board in or about
January 2008. (Id. at 954).

According to Exhibit G of the Master Deed, the list of items for maintenance, repair and
replacement includes, but is not limited to, the following: plumbing and related systems and
components; electrical and related systems and components; heating, ventilation and cooling related
systems and components; parking spaces and ingress and egress; storage cubicles; paved areas and
other improvements outside the main building; exterior roof, walls and foundations; and entrance
areas to the units. (Id. at 52). The following items at the Galaxy are in need of remediation:

a. Elevator systems (upgrade);

b. Roof for Tower Two;

C. Haliway carpets and wall coverings;

d. Concrete garage decks/floors;

e. Driveway;

f. Indoor pool structure and underpinnings;

g Lobby area (partially completed);
h. Gym equipment; and

. Addifional infrastructure issues. [Id. at §53].
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LEGAL ARGUMENT
POINT I
This Matter is Ripe for Summary Disposition

There are two categories of summary proceedings that are referred to in the Court Rules:
summary actions that are authorized by various rules and statutes, R. 4:67-1(a), and plenary actions
that are converted by motion into summary proceedings. R. 4:67-1(b). Pursuant to the latter
subsection of the Rule, the Court can proceed summarily “provided it appears to the court, on moticn
made pursuant to R. 1:6-3 and on notice to the other parties to the action not in default, that it is
likely that the matter may be completely disposed of in 4 summary manner.” R. 4:67-1(b). In this
matter, Plaintiffs seek to convert a plenary action into a summary proceeding on the basis that the
matter can be disposed of in a summary manner.

“If the court is satisfied that the matter may be completely disposed of on the record (which
may be supplemented by interrogatories, depositions and demands for admissions) or on minimal
testimony in open court, it shall, by order, fix a short date for the trial of the action, which shall
proceed in accordance with R. 4:67-5, insofar as applicable.” R. 4:67-2(b). Rule 4:67-5 states in
pertinent part:

The court shall try the action on the return date, or on such short day
as it fixes. If no objection is made by any party, or the defendants
have defaulted in the action, or the affidavits show palpably that there
1s no genuine issue as to any material fact, the court may try the action
on the pleadings and affidavits, and render final judgment thereon.

If any party objects to such a trial and there may be a genuine issue as
to a material fact, the court shall hear the evidence as to those matters

which may be genuinely in issue, and render final judgment.

Based on the above-cited Rules, a non-moving party’s claim that discovery is needed will
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not, by itself, derail a motion to proceed in a summary manner. See S. Pressler, Rules Governing

the Courts of the State of New Jersey, Comment to Rule 4:67-2 (2010) (stating, “[t}he rule expressly

permits supplementation of the record by discovery and expressly authorizes the court to order a
summary disposition even where it appears that testimony will be required . . .””). Rather, only ifthe
Court determines that there is a disputed factual issue that requires development of an extensive

record, should the motion be denied. See Salorio v. Glaser, 82 N.J. 482, 517 (1980) (holding in a

case with constitutional impiicatiéns that “the complexity of this determination and the far-reaching
effects of a decision on the issue of the statute’s constitutionality make this case inappropriate for
the summary disposition . . . . a full record should therefore be developed™).

The New Jersey District Court commented on summary proceedings as follows, “[t]his is a
highly efficient procedure by which cases involving only minor factual disputes and largely turning
onquestions of law can be decided promptly, expeditiously and inexpensively. Unlike the traditional
motion for summary judgment, the court is allowed to hear and resolve minor factual issues and then

decide the case.” Watson v. Manhattan & Bronx Surface Transit Operating Auth., 487 F. Supp.

1273, 1295 (D.N.J. 1980). The New Jersey Appellate Division made similar remarks and stated,
“[sJummary actions are, by definition, short, concise, and immediate, and further, are ‘designed to
accomplish the salutary purpose of swiftly and effectively disposing of matters which lend

themselves to summary treatment.”” MAG Entertainment, [.LC v. Division of Alcoholic Beverage

Control, 375 N.J. Super. 534, 551 (App. Div. 2005). Rule 4:67-2(b) allows for an “elaborated
record” and “specifically contemplate[s] depositions.” Id.
The court must try the action on the return day "or on such short day as it fixes.” R. 4:67-5.

At the summary trial, the court may try the action on the pleadings and affidavits, hear oral
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arguments, and render its final judgment if the affidavits "show palpably"” that there is no genuine

issue as to any materia] fact. R. 4:67-5; see Price v. N.J. Manufacturers Ins. Co., 182 N.J. 519, 528

{2005) (although the parties disagreed on the legal implications of the material facts, there was no
need for a plenary hearing, as the court applied the faw to the undisputed facts). A summary action
is not a summary judgment motion. The court in a summary action "must make findings of fact,
either by adopting the uncontested facts in the pleadings after concluding that there are no genuine
issues of fact in dispute, or by conducting an evidentiary hearing, Moreover, a party in a summary
action proceeding is not entitled to favorable infefences such as those afforded to the respondent in

a summary judgment motion.” Courier News v, Hunterdon County Prosecutor's Office, 358 N.J.

Super. 373, 378-79 (App. Div. 2003).
Inthe eventa court finds that part of a case can proceed summarily, while another part should

proceed in a plenary fashion, the court should sever the matters accordingly. Perritti v. Ran-Dav’s

County Kosher, Inc., 289 N.J. Super. 618, 624 (App. Div. 1996).

In this matter, Plaintiffs have pled three counts in their Restated and Amended Verified
Complaint: Count One which seeks access to condominium records, Count Two which seeks to
compel a special meeting of the Unit Owners, and Count Three which seeks to compel the
Association to perform necessary maintenance, repair and/or replacement of certain Common
Elements.

There can be no dispute that the first count can be resolved as a matter of law on the basis
ofthe allegations certified to in the Restated and Amended Verified Complaint. Resolution of Count
One turns largely on questions of law pertaining to the right of Unit Owners to seek access to

information. In the unlikely event that there is a factual issue in dispute in relation to Count One,
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it could easily be resolved with either minimal discovery or testimony. Count One of the Restated
and Amended Verified Complaint can be “completely disposed of in a summary manner”, and
should be treated like cases for access to public records, which are handled in a summer manner
pursuant to statute. See N.J.S.A. 47:1A-6. Therefore, Plaintiffs respectfully request that Count One
be decided on the return date of this motion or on such date thereafter as the court decides.

Count Two of the Restated and Amended Verified Complaint alleges that Plaintiffs submitted
a written request for a special meeting of the Unit Owners, consisting of twenty-five (25%) percent
of the Unit Owners entitled to vote, and therefore as a matter of law, the condominium association
is obligated to hold the special meeting. While Defendant takes the position that 211 of the 366
petitioners are ineligible, 125 of the 211 must be counted as a matter of law. The 125 of 211
requests that should be counted relate to members in arrears and members who later withdrew.
When the 125 requests are added to the 155 requests not in dispute, Plaintiffs have 280 requests in
total, which exceeds the twenty-five (25%) percent threshold. There is no factual dispute that would
preclude a determination on the existing record.

Accordingly, Plaintiffs respectfully request that Count Two be decided on the return date of
this motion or on such date as fixed by the Court thereafter. In the event the Court determines that
additional evidence is necessary, the Court can set the matter down for a short trial date and provide
cxpedited discovery deadlines. However, such need for additional evidence should not bar the
matter from proceeding in a summary fashion as the issue is ripe for prompt and expeditious
resolution,

Finally, Count Three ofthe Restated and Amended Verified Complaint alleges that Plaintiffs

have not properly maintained certain of the Common Elements and seeks to compel the Association
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to remedy this issue. This Count will require limited discovery to flesh out the Common Elements
in need of repair and the nature and extent of such repairs. However, any need for additional
evidence should not bar the matter from proceeding in a summary fashion as the issue is ripe for
prompt and expeditious resolution, and the Court can establish a reasonable discovery timetable.
In the event the Court disagrees that this count can be handled in a summary fashion, it should sever
this count from the Restated and Amended Verified Complaint for plenary disposition and allow the
other two counts to proceed summarily.

In sum, Counts One, Two and Three can be resolved at a summary proceeding.

POINT 11
Plaintiffs are Entitled to the Requested Information

In Count One of the Restated and Amended Verified Complaint, Plaintiffs seek a judgment
compelling Defendant to provide access to certain condominium records. The facts pertaining to this
issue are settled, and as such, on the return date of this motion the Court can adopt findings of fact
and conclusions of law based on the existing record.

In accordance with the Governing Documents and applicable statutes, the Board has the
obligation to maintain the books and records of the Association and to make same available for
inspection by the Unit Owners. Plaintiffs have requested three category of documents, which will
cach be addressed in turn: (i) accounts for each Unit, (ii) a list of all Unit Owners, and (iii)
documents relied upon by Defendant in determining that Plaintiffs did not exceed the twenty-five
(25%) percent threshold required for a special meeting.

First, Article VI, Section 14 of the By-Laws permits a Unit Owner to review the books of

account upon ten (10) days written notice to the Treasurer. (Id. at §12). More importantly, however,
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the New Jersey Condominium Act unequivocally permits a Unit Owner to review certain records of
a condeminium association, including but not limited to the accounts of other Unit Owners:
The association . . . shall be responsible for the performance of the
following duties . . . : (g) The maintenance of accounting records, in
accordance with generally accepted accounting principles, open to
inspection at reasonable times by unit owners. Such records shall
mclude: (i) A record of all receipts and expenditures, [and] (ii) An
account for each unit setting forth any shares of common expenses or
other charges due, the due dates thereof, the present balance due, and
any interest in common surpius.
[N.J.S.A. 46:8B-15(g)].

The GTCA is governed by the Condominium Act and its requirement that members of the
condominium are entitled to review the account records for each Unit. On December 15, 2009,
January 21, 2010, and March 12, 2010, Plaintiffs requested the account records for each Unit in an
effort to verify those individuals allegedly in arrears at the time the Petition was submitted. This
information was needed 1o verify the number of petitioners who were in arrears and to verify the total
number of all voting members in arrears.” Notwithstanding the statutory requirement that this
information be made available, the GTCA has refused to provide the requested documentation, based
on a Board created Administrative Resolution #25. The GTCA also alleged that the Department

of Community Affairs had approved this resolution, Even if the latter allegation was true, neither

the DCA nor the Board has the authority to overturn a statutory mandate unless such authority is

' When calculating the twenty-five (25%) percent threshold for cailing a special meeting,
the numerator of the fraction represents the number of eligible petitioners. The denominator
represents the total number of eligible votes of the GTCA. While there are approximately 1105
voting members of the GTCA, the By-Laws require that the denominator only be those “votes
entitled to be cast at such meeting.” Accordingly, to the extent that the GTCA disqualifies
petitioners for having suspended voting rights (numerator), so too must it disqualify the overali
number of members who can vote (denominator).
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provided in the statute,

Second, the New Jersey Non-Profit Corporation Act provides that each member of the
corporation may inspect, among other things, the records containing the names and addresses of all
members of the corporation:

Each corporation shall keep books and records of account and minutes
of the proceedings of its members and board and executive
committee, if any. Unless otherwise provided in the bylaws, the
books, records and minutes may be kept outside this State. The
corporation shall make available for inspection at its registered office,
in this State, or at its principal office if it is in this State, records
containing the names and addresses of all members, the number, class
and series of memberships held by each and the dates when they
respectively became members of record thereof, within 10 days after
demand by a member entitled to inspect them, as defined in
subsection c. of this section. The foregoing books, minutes or records
may be in written form or in any other form capable of being
converted into written form within a reasonable time. A corporation
shall convert into written form without charge any records not in that
form, upon the written request of any person entitled to inspect them.
[N.J.S.A.15A:5-24(a)].

The GTCA is a corporation subject to the New Jersey Non-Profit Corporation Act. (Res. &
Am. V. Compl. at 25, Exh. E). Accordingly, the members are entitled to obtain a list of the names
and addresses of other members. On the above-referenced dates, Plaintiffs requested a list of all Unit
Owners of record at the time the Petition was filed to be used in determining whether certain
petitioners should be discounted as alleged by Defendant. Notwithstanding the statutory requirement
that the information be provided, the GTCA has refused to comply with the statutory mandate.

Third, the remainder of the information sought was requested to verify the GTCA’s

determination that the request for a special meeting was insufficient. On the dates noted above,

Plaintiffs requested the following information: (i) copies of any records indicating whether specific
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Units were found to be “not in good standing” such that their voting rights were suspended by the
Board, and if so, whether such members were afforded a hearing as required by the Governing
Documents; (ii) in the event that fines were an element of the arrears of any Unit and served as a
basis for disqualifying petitioners, copies of records indicating that the Unit Owner was given notice
of the alleged basis for the fine and an opportunity to participate in a dispute resolution procedure
as required by the New Jersey Condominium Act, see N.J.S.A. 46:8B-14(k) & -15(f); (iii) copies of
the letiers of those members who allegedly withdrew their requests; and (iv) copies of those written
requests deemed to be ineligible on the basis of a lack of signature or other missing information.
Clearly, the GTCA cannot disregard its Governing Documents and the rights thereunder in
an effort to disenfranchise Unit Owners. When Unit Owners request a special meeting, as is their
right, and same is unilaterally denied by the very individuals sought to be recalled at the special
meeting, the Units Owners must be given access to the records relied upon to quash their request.
Accordingly, Plaintiffs’ request for documentation directly related to the denial of Unit Owner’s
request for a special meeting is impliedly authorized by the Governing Documents and the New
Jersey Condominium Act. Furthermore, as the matter is now in litigation and such information is
clearly “relevant”, Plaintiffs are entitled to the requested information by virtue of the discovery rules.

See, e.g. Rule 4:10-2(a).

In sum, Plaintiffs requested certain documentation referenced by Defendant in support of its
refusal to honor the petition for a special meeting. Plaintiffs are entitled to this documentation under
the New Jersey Condominium Act, the New Jersey Non-Profit Corporation Act, the Governing
Documents and the discovery rules. Accordingly, Plaintiffs request that the Court conduct a hearing

on the return date of this motion and confirm Plaintiffs’ rights to the requested information under
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the Declaratory Judgment Act. No material facts are in dispute and the existing record is sufficient
for the Court to make findings of fact and conclusions of law on this issue. Therefore, Plaintiffs are
entitled to a Judgment ordering Defendant to provide the requested information.
POINT ITI

Plaintiffs Submitted a Petition to Hold a Special Meeting of the

Unit Owners, Which Exceeded the Twenty-Five (25%) Percent

Threshold Required by the Governing Documents, and

Therefore, Defendant Must Hold the Special Meeting

In the second count of the Restated and Amended Verified Compiaint, Plaintiffs seek a
judgment compelling Defendant to hold a special meeting of the Unit Owners based upon the
Petition filed with the Secretary. The facts pertaining to this issue are settled, and as such, on the
return date of this motion the Court can adopt findings of fact and conclusions of law based on the
existing record.
Ownership of a Unit automatically makes the Unit Owner a member of the Association.

(Res. & Am. V. Compl. at 47, Section 14 of the Master Deed). All members of the Association are
entitled to vote on Association matters. (Id. at 8, Article II, Section 7 of the By-Laws). The voting
rights of a member may be suspended for unpaid commion expense assessments only if the Board
takes appropriate action to do so, after the Unit Owner is afforded an opportunity for a hearing. (Id.
at 99, Article II, Section 5 of the By-Laws). Specifically in this regard the By-Laws state, “[t]he
membership and voting rights of any member may be suspended by the Board for any period during
which any assessment against the Unit to which his membership is appurtenant remains unpaid . .

.. [n]o such action shall be taken by the Board until the Unit Owner is afforded an opportunity for

a hearing which is consistent with the principles of due process of law.” (Id.).
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The Unit Owners may call a special meeting so long as twenty-five (25%) percent of the
members entitled to vote submit a written request. (Id. at 410, Article I1I, Section 3 of the By-Laws).
Members of the Board may be removed at any such special meeting by a majority of the votes
present. (Id. at 411, Article ITI, Section 5 of the By-Laws).

On or about October 14, 2009, Piaintiffs filed with the Secretary of the GTCA, in accordance
with the By-Laws, the written Petition of 366 Unit Owners secking to hold a special meeting of the
Unit Owners for the purpose of recalling three (3) directors of the Board. (Id. at 930). This
represented approximately thirty-three (33%) of all members of the GTCA. (1d.).

Even assuming that not all 366 requests should be counted as alleged by Defendant, those
written requests that must be counted as a matter of law exceed the twenty-five (25%) percent
threshold. Notably, of the 366 requests, 155 are not in dispute. Of the remaining 211 requests
allegedly in dispute, at least 125 must be counted as a matter of law, as will be explained in greater
detail below. When the 125 requests are added to the 155 not in dispute, Plaintiffs properly
submitted 280 petitions, where a minimum of 271 requests were required to meet the twenty-five
(25%) percent threshold.

Of the categories of reasons articulated by the Secretary and the accountants for deeming
requests ineligible, the following may not be deemed ineligible as a matter of law: (i) requests from
Unit Owners allegedly in arrears but not properly suspended, (ii) requests of Unit Owners later
withdrawn, and (iii) written requests without signatures. With regard to these categories, there are
no facts in dispute, and as such, the Court can make findings of fact and conclusions of faw on the
existing record,

With regard to the Unit Owners in arrears and their right to vote, the Governing Documents
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establish that a special meeting can be called by the Unit Owners if they submit the written request
of twenty-five (25%) percent of “all the votes entitled to be cast at such meeting.” A vote is entitled
to be cast so long as the vote is from a member of the GTCA and such member is in good standing.
In order to be found “not in good standing™, the Board must take action to suspend the voting rights
of members who are in arrears, after providing a hearing. There is no evidence that the Board, after
a hearing, took action to suspend the voting rights associated with the seventy-seven (77) Unit
Owners found to be in arrears by the accountant. Moreover, to the extent that any of the arrears
consisted of fines for alleged violations of the Governing Documents, the Board was obligated to
provide written notice of the action taken and the alleged basis for the action, and to afford the Unit
Owner an opportunity to participate in a dispute resolution procedure. N.J.S. A, 46:8B-15(f). There
is no evidence that this procedure was properly followed by the GTCA. Rather, the GTCA takes the
position that the voting rights of its members are automatically suspended upon being in arrears,
notwithstanding the language in the By-Laws mandating that the Board take formal action to suspend
the voting rights after providing an hearing. Accordingly, these seventy-seven (77) members are
“votes entitled o be cast” as a matter of law per the Governing Documents and New Jersey
Condominium Act.

The next category of requests that must be counted include the forty-eight (48) requests
allegedly withdrawn after the Petition was submitted. Whether a special meeting should be called
is based on the number of eligible voters at the time of the submission of the Petition, not on some
date thereafter, Based on applicable case law, once the Petition was filed on October 14, 2009, the

Secretary could not recognize withdrawals. See Baker v. Reeves, 9 N.J. Misc. 1303, 1304 (Sp. Ct.

1931); Mocco v, Picone, 203 N.I. Super. 443, 447 (App. Div. 1985). Adopting such a practice
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would:

[Plermit]] systematic and planned obstruction of the petition
process through the soliciting of withdrawals by personal
confrontation or even coercion of the signators to the filed petitions.

Such a result would be unfair to botl the general electorate and the
individual signors of the recall petitions,

++ .. We are convinced that the democratic process of free election
is best served by limiting withdrawals to the period prior to the
filing of the recall petitions . . . . [The trial judge] has not defeated
the rights of those parties desiring to change their position on
recalling any incumbent as such persons can both campaign and
vote as they choose at the recall election.

[Mocco, supra, 203 N.I. Super. at 448 (emphasis added)].

The GTCA contends that the above cited line of cases is inapplicable because the cases relate
to general elections, not condominium elections. However, there is no basis for not applying this
line of cases to condominium elections, as the underlying principal is directly on point - at what time
can a petitioner withdraw his request for a recall election. Although there are no cases that address
condominium elections directly, the goals of protecting the fundamental fairness of the electoral
process and avoiding fraud and intimidation equally apply to both the public and private context.

Notwithstanding the case law addressing withdrawal of signatures from the recall petitions,
the GTCA takes the position that the Petition was not “filed” with the Secretary until she determined
whether the requests were valid, which according to the Board could occur months after the petition
was received. The GTCA, inits correspondence with Plaintiffs, cited two cases for this proposition.
However, upon closer review, the cases cited by the GTCA do not support its position. For instance,
the GTCA cited the following language in Ford v, Gilbert:

The statute imposes the duty upon the clerk to examine the petition
and ascertain whether it is in conformity with the requirements of the

statute. After he has done this if he accepts and files the petition the
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first step in the matter is completed and jurisdiction vests. It is then
too late for signers to withdraw.

[89 N.JL. 482, 4835-86 (Sup. Ct. 1916)].

The GTCA also cited the following fanguage in Balm v. City of Cape May:

In statutory proceedings . . . where jurisdiction is placed in a public
officer to perform an act by petiticn, . . . the rule is that withdrawals
may be legally made up to the time fixed by the Legislature for the
taking effect of the jurisdiction or authority reposed in the public
officer or public body.

[3 N.J. Misc. 58, 61 (Sup. Ct. 1925)].

Notably, in both Balm and Ford, the Court determined that it was improper to allow the

signatures to be withdrawn. Moreover, the GTCA’s reliance on the statements in those two cases

ignores the Supreme Court’s subsequent decision in Baker v. Reeves, in which the Court essentially

held that the petition was filed, for purposes of denying withdrawals, upon receipt by the official
regardless of the fact that the official had not yet determined the validity of the petitions:

The question to be decided largely hinges on when the petition was
filed. The clerk admits he received it on December 22d, but says he
did not file it because he was required to investigate and satisfy
himself of its validity before filing. We think the petition was filed
when originally presented on December 22d. The clerk may not have
marked the petition filed, but the petitioners filed it with him. The
case of Balm v. City of Cape May, is similar to the instant one, In that
case withdrawal petitions were presented after the original was filed
but before action had been taken thereon, and the clerk refused to
recognize the withdrawals. Mr. Justice Campbell, sitting alone,
upheld this action. He said: "I know of no authority permitting an
official to receive a document required by statute to be filed with him
or in his office and withhold it from his files to some subsequent date
unless so authorized by statute.” It follows that the petition was filed
on December 22d, when originally handed fo the clerk.

Ifthis be so, the next question is whether or not the clerk had power
to recognize the withdrawals and give effect to them, Mr. Justice
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Campbell, in the above cited case, held to the contrary and cites
authority for his holding. He concludes: "The city clerk was clothed
with jurisdiction and, in fact, was impressed with the duty, of
calling the election immediately that the petitions were filed with
him, and both by the legislative language and the authorities
relating to the subject it was too late for petitioners to withdraw
after such petitions were placed in the hands of the city clerk.”

In our opinion the clerk was without power to allow the
withdrawals. His action in refusing to recognize the names not
signed personally was correct, but omitting these there were still
twenty percent of the voters on the petitions . . . .

[9 N.J. Misc. 1303, 1304-05 (Sup. Ct. 1931) (emphasis added)].

While Plaintiffs” agree with the GTCA’s position that the Secretary had the right to determine
whether the Petition was valid prior to ordering a special meeting of the Unit Owners, they disagree
with the position that the Secretary can entertain withdrawals during the multi-week period wherein
she reviewed the requests. To allow such a result would permit fraud and intimidation to
disenfranchise the Unit Owners. As the Supreme Court made clear, those who wished to withdraw
their signatures after the Petition was filed could actively campaign and vote against the recall. If
at the time the Petition was filed with the Secretary there were a sufficient number of requests for
a special meeting, such special meeting must be held.

Finally, as it relates to the five (5) reqeusts without signatures, the Governing Documents do
not require a signature, but rather only a “written request.” (Res. & Am. V. Compl. at 10, Article
111, Section 3 of the By-Laws). Assuming, arguendo, that a signature was required, the law makes
clear that writing your name in your own hand is a signature, even if the signature is not in script.
CITE. Because the petitioners voluntarily affixed their name to the Petition, they have legally

“signed” the Petition. Accordingly, any petition disqualified for a lack of signature must be counted

as amatter of law as no facts are in dispute. To the extent that the Court disagrees with this position,
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Plaintiffs have nonetheless met the twenty-five (25%) threshold because if the forty-eight (48)
withdrawals and seventy-seven (77) arrears are counted, Plaintiffs have 280 requests where only 271
are needed,

In sum, there is no dispute that Plaintiffs have submitted the written requests of at least 280
Unit Owners for a special meeting to recall three (3) Board members. This amount exceeds the
twenty-five (25%) percent threshold, and accordingly, the Court should order that Defendant hold

the special meeting.
POINT IV

The Association is Obligated to Maintain, Repair and/or Replace
the General and Limited Common Elements, As is Necessary for
the Health, Safety, Pleasure and Welfare of Its Members

In its third count, Plaintiffs seek a judgment compeiling Defendant to maintain, repair and/or
replace certain Common Elements. The facts underlying this count are straightforward and an
adequate record can be established with limited discovery. Therefore, this matter can proceed in a
summary manner. To the extent the Court disagrees, it should sever this count from the Restated
and Amended Verified Complaint and allow the other two counts to proceed summarily.

The Board has a fiduciary duty and obligation to maintain the Common Elements up to a first
class standard. In the event any Common Element is not maintained to that standard, the Board is
obligated to perform the necessary repair or replacement. The Galaxy is approximately 35 years old
and muitiple Common Elements are in need of maintenance, repair and/or replacement, vet the
Board has failed to act despite a strategic plan being in place to address these issues. The Board’s

failure to act is a breach of its duty and obligations under the Governing Documents, and

accordingly, the Court should compel the Board to take appropriate remedial action.
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The Condominium Act requires that the Association “perform[] the following duties . . .
fincluding] [tlhe maintenance, repair, replacement, cleaning and sanitation of the common
elements.” N.I.S.A. 46:8B-14(a). Moreover, the Condominium Act makes it quite clear that only
the association, and not the unit owners themselves, can maintenance and preserve the common
elements. N.J.S.A. 46:8B-18 (stating, “no unit owner shall contract for or perform any maintenance,
repair, replacement, removal, alteration or modification of the common elements or any additions
thereto, except through the association and its offices . . . ). Accordingly, the Board has a fiduciary
“duty to preserve and protect the common elements and areas for the benefit of all its members.”

Kim v. Flagship Condg, Qwners Assoc., 327 N.J. Super. 544, 550 (App. Div. 2000). The New

Jersey Supreme Court reiterated this fiduciary maintenance obligation and defined it as “the most
significant responsibility” of an association:

In essence, an association is responsible for the governance of the
common areas and facilities used by the owners of the condominium
units. Itis arepresentative body that acts on behalf of the unit owners.
Its powers derive from the by-laws, the master deed, and applicable
statutory provisions . . . . The most significant responsibility of an
association is the management and maintenance of the common
areas of the condominium complex.

[Thanasoulis v. Winston Towers 200 Assoc., Inc., [TON.J. 650, 656-
57 (1988) (emphasis added)].

According to the By-Laws, the Board is obligated to maintain, replace and repair the General
and Limited Common Elements as necessary to sustain a first class condominium. (Res. & A. V.
Compl. at §49, Article V, Section 2 of the By-Laws). Pursuant to the Master Deed, the Board is
required to levy and coilect Common Expense assessments for the purpose of maintaining and

repairing the Common Elements for “the health, safety, pleasure and welfare” of the members . (Id.
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at 950, Section 8 of the Master Deed).

That same section of the Master Deed references Exhibit G, which lists certain maintenance
obligations. (Id. at 51, Exhibit G to the Master Deed). According to Exhibit G of the Master Deed,
the list of items for such maintenance, repair and replacement includes, but is not limited to:
plumbing and related systems and components; electrical and related systems and components;
heating, ventilation and cooling related systems and components; parking spaces and ingress and
egress; storage cubicles; paved areas and other improvements outside the main building; exterior
roof, walls and foundations; and entrance areas to the units. (Id. at 952).

The following items at the Galaxy are in need of maintenance, repair and/or replacement:

a. Elevator systems (upgrade);

b. Hallway carpets and wall coverings;

c. Roof for Tower Two:

d. Concrete garage decks/floors;

e. Driveway:;

f. Indoor pool structure and underpinnings;

g Lobby area (partially completed);

h. Gym equipment; and
1. Additional infrastructure issues.
[1d. at 953 1.

The Galaxy is approximately 35 years old and much of it is the original construction. A prior
board of directors had developed a strategic plan to address these issues, which was subsequently

haited by the present Board in or about January 2008, (Id. at [54).
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The Board owes a fiduciary duty to the GTCA’s members to perform the necessary
maintenance, repairs and/or replacement of the General and Limited Common Elements, for the
health, safety, pleasure and welfare of its members. Notwithstanding such duty and obligation, the
Board has failed to maintain, repair and/or replace the aforementioned General and Limited Common
Elements. Accordingly, Plaintiffs request that the Court conduct a hearing on the return date of this
motion, or as soon thereafter as the Court deems appropriate, and compel the Association to comply
with its obligations under the Governing Documents.

In the event the Court determines that limited discovery is necessary, the Court should set
the matter down for a short trial date and provide expedited discovery deadlines. However, such
need for additional evidence should not bar the matter from proceeding in a summary fashion as the
issue is ripe for prompt and expeditious resolution. See S. Pressler, supra, Comment to Rule 4:67-2;

MAG Entertainment. LL.C, supra, 375 N.J. Super. at 551. In the event the Court finds that this count

should not proceed in a summary fashion, the Court should sever this count for plenary disposition

and allow the remaining counts to proceeding in a summary fashion. Perritti, supra, 289 N.J. Super.

at 624.
Therefore, Plaintiffs are entitled to a Judgment ordering Defendant to maintain, repair and/or
replace the General and Limited Common Elements as necessary for the health, safety, pleasure and

welfare of its members.
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CONCLUSION

For the reasons set forth above, Plaintiffs respectfully request that their motion to proceed
summarily be granted and that the Court hold trial on the Counts of the Restated and Amended
Verified Complaint on the return date of the motion or on such date thereafter as the Court
determines.

Respectfully submitted,
VERDE, STEINBERG & PONTELL, LL.C

Attorneys for Plaintiffs

- =
Louis J. Verde

Dated: June 16, 2010
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VERDE, STEINBERG & PONTELL, LL.C

One Parker Plaza

400 Kelby Street

Fort Lee, New Jersey 07024

(201) 944-4200

Attorneys for Plaintiffs, Thomas Wiggins, Martha Norget,
Martha DiGiovanni and The Coalition for a Beiter Galaxy, Inc.

l
THOMAS WIGGINS, MARTHA NORGET, | SUPERIOR COURT OF NEW JERSEY
MARTHA DiGIOVANNI, and THE | HUDSON COUNTY
COALITION FOR A BETTER GALAXY, | CHANCERY DIVISION
INC,, |
| DOCKET NO, C-81-10

Defendant.

Plaintiffs, :
V. : CIVIL ACTION
THE GALAXY TOWERS CONDOMINIUM :
ASSOCIATION, | ORDER
|
|

THIS MATTER having been brought before the Court by Verde, Steinberg & Pontell, LLC,
attorneys for plaintiffs, Thomas Wiggins, Martha Norget, Martha DiGiovanni and The Coalition for
a Better Galaxy, Inc.; defendant, The Galaxy Towers Condominium Association, having appeared
through Diktas Schandler Gillen Morejon, PC; the Court having considered the Restated and
Amended Verified Complaint and memorandum of law submitted in support of the application, and
the papers submitted in opposition to the application; the Court having heard the arguments of

counsel; and for good cause otherwise having been shown;

IT IS ON THIS day of 2010

ORDERED that Count One of the Restated and Amended Verified Complaint shall proceed

in a summary manner, as permitted by Rule 4:67-1 et seq.; and it is




FURTHER ORDERED that the summary trial pursuant to Rule 4:67-5 for Count One of the
Restated and Amended Verified Complaint shall be conducted on July 23, 2010; and it is

FURTHER ORDERED that Count Two of the Restated and Amended Verified Complaint
shall proceed in a summary manner, as permitted by Rule 4:67-1 et seq.; and it is

FURTHER ORDERED that the summary trial pursuant to Rule 4:67-5 for Count Two of

the Restated and Amended Verified Complaint shall be conducted on ,2010;

and it is

FURTHER ORDERED that Count Three of the Restated and Amended Verified Complaint
shall proceed in a summary manner, as permitted by Rule 4:67-1 et seq.; and it is

FURTHER ORDERED that the summary trial pursuant to Rufe 4:67-5 for Count Three of

the Restated and Amended Verified Complaint shall be conducted on ,2010;

and it is
FURTHER ORDERED that a copy of the within Order shall be served by plaintiffs on all

counsel of record within seven (7} days of its entry.

Hon. Thomas P. Olivieri, P.J.Ch.

~ Opposed
____Unopposed

Fhwpdoes\ LITIGATRC oalition for 2 Better Galaxy\proposed Order to Proceed Swnmartly. wpd




VERDE, STEINBERG & PONTELL, LLC

One Parker Plaza

400 Kelby Street

Fort Lee, New Jersey 07024

(201) 944-4200

Attorneys for Plaintiffs, Thomas Wiggins, Martha Norget,
Martha DiGiovanni and The Coalition for g Better Galaxy, Inc.

1
THOMAS WIGGINS, MARTHA NORGET, | SUPERIOR COURT OF NEW JERSEY

MARTHA DiGIOVANNI, and THE | HUDSON COUNTY

COALITION FOR A BETTER GALAXY, | CHANCERY DIVISION
INC.,
DOCKET NO. C-81-10
Plaintiffs,
Civil Action
Y.

THE GALAXY TOWERS CONDOMINIUM SUMMONS

ASSOCIATION,

|
l
!
|
i
|
|
|
I
Defendant. :

From The State of New Jersey To Defendant(s): THE GALAXY TOWERS
CONDOMINIUM ASSOCIATION

The plaintiff, named above, has filed a lawsuit against you in the Superior Court of New Jersey. The complaint
attached to this Summons states the basis for this lawsuit. If you dispute this complaint, you or your attomey must file
a written answer or motion and proof of service with the Deputy Clerk of the Superior Court in the County listed above
within thirty-five (35) days from the date you received this Summons, not counting the date you received it. (The address
of each deputy clerk of the Superior Court is provided.} If the complaini is one in foreclosure, then you must file your
written answer or motion and proof of service with the Clerk of the Superior Court, Hughes Justice Compiex, P.O. Box
071, Trenton, NJ 08625. A f{iling fee payable to the Treasurer, State of New Jersey and a completed Case
Information Statement (available from the Deputy Clerk of'the Superior Court) must accompany your answer or motion
when it is filed. You must also send a copy of your answer or motion to plaintiff's atiorney whose name and address
appear ahove, or to plaintiff, if no attorney is named above. A telephone call will not protect your rights; you must file
and serve a written answer or motion {with fee 0f$135.00 and Case Information Statement} if you want the court to hear
your defense.

If you do not file and serve a written answer or motion within 35 days, the Court may enter a judgment against
you for the relief piaintiff demands, pius interest and costs of suit. If judgment s entered against you, the Sheriff may
seize your money, wages or property to pay all or part of the judgment.

If you cannot afford to pay an attorney, you may call the Legal Services Office in the county where you live.



A list of these offices is provided. If you do not have an attorney and are not eligible for free legal assistance, you may
obtain a referral fo an attorney by calling one of the Lawver Referrai Services. A list of these numbers is also provided.

b

DATED: June 16, 2010 Sh, g L
V‘fﬂ"’; / Eli/'g‘{f(ﬂ *:,/Ff ,\E ;’} f f [ L i ff",m?;’/,fi 7
Jennifer M. Berez 57

Acting Clerk of the Superior Court
Name of Defendant to be served: The Galaxy Towers Condominium Association

Address of Defendant to be served: Management Office
7000 Boulevard Fast, 16" Floor
Guttenberg, New Jersey 07093



DIRECTORY OF SUPERIOR COURT DEPUTY CLERK’S OFFICES
COUNTY LAWYER REFERRAL AND LEGAL SERVICES OFFICES

ATLANTIC COUNTY:

Deputy Clerk of the Superior Court
Civil Division, Direct Filing

1201 Bacharach Bivd., First Fl.
Atlantic City, NJ 08401

BERGEN COUNTY:

Deputy Clerk of the Superior Court
Civil Division, Room 115

Justice Center, 10 Main St.
Hackensack, NJ 07601

BURLINGTON COUNTY:
Deputy Clerk of the Superior Court
Central Processing Office

Attn: Judicial Intake

First F1., Courts Facility

49 Rancocas Rd.

Mt. Holiy, NI 08060

CAMDEN COUNTY:

Deputy Clerk of the Superior Court
Civil Processing Office

Hall of Justice

Ist Fl., Suite 150

101 South 5™ Street

Camden, NJ 08103

CAPE MAY COUNTY:

Deputy Clerk of the Superior Court
9 N. Main Street

Cape May Court House, NJ 08210

CUMBERLAND COUNTY:
Deputy Clerk of the Superior Court
Civil Case Management Office

60 West Broad Street

P.O.Box 10

Bridgeton, NJ 08302

ESSEX COUNTY:

Deputy Clerk of the Supericr Court
Civil Customer Service

Hall of Records, Room 201

465 Dr. Martin Luther King Jr. Blvd.

Newark, NJ 07102

Revised 7/1/2008, CN 10792
Revised 07/2008, CN 10153-Engtish {Directery of Superior Court Deputy Clerk's Offices County Lawyer Referral and Legal Services)

LAWYER REFERRAL
(609) 345-3444
LEGAL SERVICES
(609) 348-4200

LAWYER REFERRAL
(201) 488-0044
LEGAL SERVICES
(201) 487-2166

LAWYER REFERRAL
(609) 261-4862
LEGAL SERVICES
(800) 496-4570

LAWYER REFERRAL
(856) 964-4520
LEGAL SERVICES
(856) 964-2010

LAWYER REFERRAL
(609) 463-0313
1LEGAL SERVICES
(609) 465-3001

LAWYER REFERRAL
(836} 692-6207
LEGAL SERVICES
(856) 451-0003

LAWYER REFERRAL
(973) 622-6204
LEGAL SERVICES
(973) 624-4500

page 2 of 4



GLOUCESTER COUNTY:
Deputy Clerk of the Superior Court
Civil Case Management Office
Atftn: Intake

First F1., Court Heouse

1 North Broad Street

Woodbury, NJ 08096

HUDSON COUNTY:

Deputy Clerk of the Superior Court
Superior Court, Civil Records Dept.
Brennan Court House--1st Floor
583 Newark Ave.

Jersey City, NJ 07306

HUNTERDON COUNTY:
Deputy Clerk of the Superior Court
Civii Division

65 Park Avenue

Fiemington, NJ 08822

MERCER COUNTY:

Deputy Clerk of the Supericr Court
Local Filing Office, Courthouse
175 S, Broad Street, P.O. Box 8068
Trenton, NJ 08630

MIDDLESEX COUNTY:

Deputy Clerk of the Superior Court,
Middlesex Vicinage

2nd Floor - Tower

56 Paterson Street, P.O. Box 2633
New Brunswick, NJ 08903-2633

MONMOUTH COUNTY:
Deputy Clerk of the Superior Court
Court Heuse

P.O. Box 1269

Frechold, NJ 07728-1269

MORRIS COUNTY:
Morris County Courthouse
Civil Division

Washington and Court Streets
P 0. Box 910

Morristown, NJ 07963-0910

OCEAN COUNTY:

Deputy Clerk of the Supericr Court
118 Washington Street, Room 121
P.O. Box 2191

Toms River, NJ 08754-2191

Revised 7/1/2008, CN 10792
Revised (7/2009, CN 10153-English {Directory of Superior Court Deputy Clerk’s Offices County Lawyer Referral and Legaf Services)

LAWYER REFERRAL
(856) 848-4589
LEGAL SERVICES
(856) 848-5360

LAWYER REFERRAL
(201) 798-2727
LEGAL SERVICES
(201) 792-6363

LAWYER REFERRAL
(908) 735-2611

LEGAL SERVICES
(508) 782-7979

LAWYER REFERRAL
(609) 585-6200
LEGAL SERVICES
(609) 695-6249

LAWYER REFERRAL
(732) 828-0033
LEGAL SERVICES
(732) 249-7600

LAWYER REFERRAL
(732) 431-5544
LEGAL SERVICES
(732) 866-0020

LAWYER REFERRAL
(973) 267-5882
L.EGAL SERVICES
(973) 285-6911

LAWYER REFERRAL
(732) 240-3666
LEGAL SERVICES
(732) 341-2727
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PASSAIC COUNTY:

Deputy Clerk of the Superior Court
Civil Division

Court House

77 Hamilton Street

Paterson, NJ 07503

SALEM COUNTY:

Deputy Clerk of the Superior Court
Attn: Civil Case Management Office
92 Market Street

Salem, NJ 08079

SOMERSET COUNTY:

Deputy Clerk of the Superior Court
Civil Division

P.O. Box 3000

40 North Bridge Street

Somervilie, N.J. 08876

SUSSEX COUNTY:

Deputy Clerk of the Superior Court
Sussex County Judicial Center
43-47 High Street

Newton, NJ 07860

UNION COUNTY:

Deputy Clerk of the Superior Court
1st F1., Court House

2 Broad Street

Elizabeth, NJ 07207-6073

WARREN COUNTY:

Deputy Clerk of the Superior Court
Civil Division Office

Court House

413 Second Street

Belvidere, NJ 07823-1500

Revised 7/1/2008, CN 10792
Revised 07/2009, CN 10153-English {Directery of Superior Court Deputy Clerk's Offices County Lawyer Referral and Lega! Services)

LAWYER REFERRAL
(973) 278-9223
LEGAL SERVICES
(973) 523-2900

LAWYER REFERRAL
(836) 678-8363
LEGAL SERVICES
(836) 451.0003

LAWYER REFERRAL
(908) 685-2323
LEGAL SERVICES
{908) 231-0840

LAWYER REFERRAL
(973) 267-5882
LEGAL SERVICES
(973) 383-7400

LAWYER REFERRAL
(508) 353-4715
LEGAL SERVICES
(908} 354-4340

LAWYER REFERRAL
(973) 267-5882
LEGAL SERVICES
(908) 475-2010
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VERDE, STEINBERG & PONTELL, LLC

One Parker Plaza

400 Kelby Street

Fort Lee, New Jersey (07024
(201) 944-4200

Attorneys for Plaintiffs, Thomas Wiggins, MartH
Martha DiGiovanni and The Coalition for a Better Galaxy

Inc,

N e 2

“E‘%«EHJEW&S P OLVIERS, PJCh,

THOMAS WIGGINS, MARTHA NORGET, | SUPERIOR COURT OF NEW JERSEY

MARTHA DiGIOVANNI, and THE

| HUDSON COUNTY

COALITION FOR A BETTER GALAXY, I CHANCERY DIVISION

INC.,
Plaintiffs,

V.

ASSOCIATION,

Defendant.

}

E

l

: |

THE GALAXY TOWERS CONDOMINIUM i
¥

%

|

l
| DOCKET NO. C-81-10

CIVIL ACTION

RESTATED AND AMENDED
VERIFIED COMPLAINT

Plaintiffs, Thomas Wiggins, Martha Norget, Martha DiGiovanni and The Coalition for a Retter

Galaxy, Inc. (collectively referred to as “Plaintiffs™), by way of restated and amended complaint

against the defendant, says:

THE PARTIES

1. Plaintiff, Thomas Wiggins (“Wiggins™), is the owner of a Unit in the The Galaxy

Towers Condominium, and as such, is a member of the condominium asscciation with all rights

appurtenant thereto. In addition, Wiggins is a member and the President of plaintiff, The Coalition

for a Better Galaxy, Inc.




2. | Piaintiff, Martha Norget (“Norget™), is the owner of a Unit in the The Galaxy Towers
Condominium, and as such, is a member ¢:” the condominium association with all rights appurtenant
thereto. In addition, Norget is a member and the Treasurer of plaintiff, The Coalition for a Better
Galaxy, Inc.

3. Plaintiff, Martha DiGiovanni (“DiGiovanni™), is the owner of a Unit in the The Galaxy
Towers Condominium, and as such, is a member of the condominium association with all rights
appurtenant thereto. Inaddition, DiGiovanhi is amember and the Secretary of plaintiff, The Coalition
for a Better Galaxy, Inc.

4. Plaintift, The Coalition for a Better Galaxy, Inc. {the “Coalition™), is non-profit
corporation organized under the statutes of the State of New Jersey, having a principal place of
bu.siﬁess at 7002 Boulevard East, Apartmént # 38G, Guttenberg, New Jersey 07093. The Coalition
is comprised solely of some members of defendant, The Galaxy Towers Condominium Association.

5. Defendant, The Galaxy Towers Condoﬁlinium Association (“Defendant” or “Galaxy™
or “Association”), is a not-for-profit corporation of the State of New J ersey and is charged with the
maintenance, preservationand control of a C;Dndominium containing approximately 1105 voting Units,
located at 7000, 7002 and 7004 Boulevard East, Guttenberg, New Jersey 07093, known as The Galaxy
Towers Condominiums. The Galaxy’s principal office is located at 7000 Boulevard East, 16" Floor,
Guttenberg, New Jersey 07093.

FACTS COMMON TO ALL COUNTS

6. On or about March 26, 1980, the Master Deed for the Galaxy wasrecorded in the office
of the Register of Hudson County at Deed Llook 3297, Page 231. Annexed to the Master Deed are the
By-Laws of the Association (sometimes, the Master Deed and By-Laws are collectively referred to

as the “Governing Documents™).




7. Pursuant to Section 14 of the Master Deed for the Galaxy. as set forth below,
ownership of a Unit antomatically establishes the Unit Owner as a member of the Galaxy:

MEMBERSHIP IN THE ASSOCIATION. Upon acceptance of a Deed
to a Unit each Unit Owner shall automatically become a member of the
Association and shall be a member for so long as he shall hold legal
title to his Unit subject to all provisions of this Master Deed, the New
Jersey Condominium Act, the Articles of Incorporation, and the By-
Laws and Rules and Regulations which may now or hereafter be
established for or by the Association.

8. Article I, Section 7 of the By-Laws of the Galaxy, as set forth below, establishes the
voting rights of the membership:

Yotes. Each Unit Owner shall be entitled to such vote(s) for each Unit
to which he holds title as is provided in Paragraph 6 of the Master
Deed. When more than one person holds title, the vote(s) for each Unit
shall be exercised as the Co-Owners among themselves determine,
When one or more Co-Owners signs a proxy or purports to vote for his
or her Co-Owners, such vote(s) shall be counted unless one or more of
the other Co-Owners is present and objects to such vote(s); or, if not
present, submits a proxy or objects in writing delivered to the Secretary
of the Association before the vote(s) are counted. If Co-Owners
disagree as to the vote(s), the vote(s) shall be split equally among the
Co-Owners. '

9. Article II, Section S of the By-Laws of the Galaxy, as set forth below, states that the
voting right(s) of any member may be suspended for unpaid common expense assessment by action
ofthe Board of Directors of the Galaxy, after the Unit Owner is afforded an opportunity for a hearing;

Suspension of Rights. The membership and voting rights of any
member may be suspended by the Board for any period during which
any assessment against the Unit to which his membership is
appurtenant remains unpaid; but upon payment of such assessments,
and any interest accrued thereon, whether by check or cash, his rights
and privileges shall be immediately and automatically restored.

Further, if the Rules and Regulations governing the use of the Common
Elements and the conduct of persons thereon have been accepted and
published, as authorized by the By-Laws, the rights and privileges of
any person in violation thereof may be suspended at the discretion of
the Board for a period not to exceed thirty (30) days for any single non-




continuous violation. If the violation is of a continuing nature, such
rights and privileges may be suspended indefinitely until such time as
the violation is abated. No such action shall be taken by the Board until
the Unit Owner is afforded an opportunity for a hearing which is
consistent with the principles of due process of law.

10.  Article IIL, Section 3 of the By-Laws of the Galaxy, as set forth below, permits Unit
Owners to call a special meeting so long as twenty-five (25%) percent of the members entitled to vote
submit a written request for such a meeting:

Special Meetings. After the first annual or special meeting, special
meetings of Unit Owners may be called by the President whenever he
deems such a meeting advisable, or shall be called by the Secretary
when so ordered by the Board, or upon the written request of Members
representing not less than twenty-five (25%) percent of ali the votes
entitled to be cast at such meeting. Such request shall state the
purpose(s) of such meeting and the matter(s) proposed to be acted upon.

- Unless Unit Owners representing at least fifty (50%) percent of all
votes entitled to be cast request such a meeting, no special meeting may
be called to consider any matter which is substantially the same as a
matter voted upon at any meeting of the Unit Owners held during the
preceding twelve (12) months, which determination shall be made by
the Board in its sole and absolute discretion.

11. Article 11, Section 5 of the By-Laws of the Galaxy, as set forth below, establishes the
procedure by which a member of the Board may be removed:

Removal of Members of the Board. Atany duly held regular or special
meeting of the Unit Owners, any one or more Directors may be
removed with or without cause by a majority of the Unit Owner votes
present, and a successor may then and there by appointed by a majority
of the remaining Directors to fill the vacancy thus created. In the event
that all of the Directors are removed, successors shall be elected by the
Unit Owners in the manner set forth in Article IV, Section 3 herein to
fill the vacancies thus created. Each person so created shall be a
Director for the remainder of the terms of the Director whose term he
1s filling and until his successor is duly elected and qualified. Any
Director whose removal has been proposed shall be given an
opportunity to be heard at the meeting. This provision shall not apply
to any Director appointed by the Sponsor.

12. Article VI, Section 14 of the By-Laws of the Galaxy, as set forth below, permits a Unit




Owner to review the books of account of the Board upon ten (10) days written notice to the Treasurer:

Examination of Books. Each Unit Owner shall be permitted to examine
the books of account of the Board by appointment at a reasonable time
on business days; provided, however, that the Treasurer has been given
at least 10 days prior written notice of the Unit Owner’s desire to make
such an examination,

13. The New Jersey Condominium Act, at N.J.S.4. 46:8B-15(g), unequivocaily permits
a Unit Owner to review certain records of a condominium association, including but not limited to the
accounts of other Unit Owners:

The association . . . shall be responsible for the performance of the
following duties . . . : (g) The maintenance of accounting records, in
accordance with generally accepted accounting principles, open to
inspection at reasonable times by unit owners. Such records shall
include: (I) A record of all receipts and expenditures, [and] (ii) An
account for each unit setting forth any shares of common expenses or
other charges due, the due dates thereof, the present balance due, and
any interest in common surplus.

14, The NewJersey Non-Profit Corporation Act, at N.J.S 4. 15A:5-24(a), provides that each
member of the corporation may inspect, among other things, the records containing the names and
addresses of all members of the corporation:

Each corporation shall keep books and records of account and minutes
of the proceedings of its members and board and executive committee,
if any. Unless otherwise provided in the bylaws, the books, records and
minutes may be kept outside this State. The corporation shall make
available for inspection at its registered office, in this State, or at its
principal office if it is in this State, records containing the names and
addresses of all members, the number, class and series of memberships
held by each and the dates when they respectively became members of
record thereof, within 10 days after demand by a member entitled to
inspect them, as defined in subsection c. of this section. The foregoing
books, minutes or records may be in written form or in any other form
capable of being converted into written form within a reasonable time.
A corporation shall convert into written form without charge any
records not in that form, upon the written request of any person entitled
to inspect them,




FIRST COUNT

(Declaratory Judgment Compeliing Inspection of Certain Corporate Records)

15, Plamt:ffs restate and reallege the allegations in the preceding paragraphs as if set forth
at length herein,

i6. On or about December 15, 2009, counsel for Plaintiffs submitted a written request to
the Secretary for access to certain books and records of the Galaxy. A true and correct copy of
correspondence from Louis J. Verde, Esqg. to Gail Hoffman, dated December 15, 2009, is attached
hereto as Exhibit A.

17. In that letter, the Plaintiffs’ counsel requested the following:

a. - Copies of the accoﬁnt for each Unit setting forth any common expenses or
other chafges due, the due dates thereof, the balance due and any interest in
common surplus;

b. - Copies of any records indicating whether specific Units were found to be “not
in good standing” and if so, whether such members were afforded a hearing
as required by the Governing Documents;

c. In the event that fines were an element of the arrears of any Unit, copies of
records indicating that the Unit Owner was given notice of the alleged basis for
the fine and an opportunity to participate in a dispute resolution procedure as
required by the New Jersey Condominium Act;

d. Copies of a list of the names and address of all members (i.e., Unit Owners) of
the Galaxy, as required to be maintained and provided to members pursuant to
the New Jersey Non-Profit Corporation Act;

e. Copies of the letters of those members who allegedly withdrew their requests




for a special meeting; and
f. Copies of a list of those written requests for a special meeting deemed to be
ineligible on the basis of a lack of signature or other missing information.

18. By letter dated December 22, 2009, counsel for the Galaxy responded to Plaintiffs’
counsel’s request for information and denied same. A true and correct copy of correspondence from
Michael L. Kingman, Esqg. to Louis J. Verde, Esq., dated December 22, 2009, is attached hereto as
Exhibit B.

19, Thereasons articulated by the Galaxy for denying Plaintiffs’ access to records was that
the Coalition was not itself'a Unit Owner and the request for records did not identify the members of
the Coalition to confirm that they were Unit Owners. The Galaxy also took the position that the
| records were not GAAP records, and accordingly, were broader than that permitted by statute. Finally,
the Galaxy took the position that, notwithstanding the New Jersey Condominium Act and Non-Profit
Corporation Act, any request for records must comply with the Galaxy’s Administrative Resolution
#25.

20. On or about January 21, 2010, counsel for Plaintiffs responded to the Galaxy’s letter
éf December 22, 2009, provided the names of the officers of the Coalition and reiterated the request
for access to the Galaxy’s records. A true and correct copy of correspondence from Louis J. Verde,
Esq. to Michael Kingman, Esq., dated January 21, 2010, is attached hereto as Exhibit C.

21. In that letter, Plaintiffs’ COl.lI.lSE‘,l reiterated the request for the following information and
provided the following justification therefore;

a. For verification purposes, copies of the 97 petitioners alleged by the Secretary
in her letter dated December 10, 2009, to be redundancies, unknowns or names

which were identified as “not owners of record”;




b. Copies of a list of the names and addresses of each member (Unit Qwner) of
the Galaxy, and the date upon which they became a member, as specificaily
required in the New Jersey Non-Profit Corporation Act, N.J.SA. 15A:5-24;

c. Copies of the accouﬁt, as of October 14, 2009, for each Unit setting forth any
common expenses or other charges due, the due dates thereof, the balance due
and any interest in common surplus, as required by N.J.S.A. 46:8b-14(g)(ii).
Also, due to the Secretary’s allegation that 66 Units were ineligible to vote,
copies of any additional information as to whether the requisite statutory notice
was given before any fines were levied on “ineligible™ Unit Owners; and

d. For verification purposes, copies of the 48 letters or other documents alleged
by the Secretary in her letter dated December 10, 2009, to be requests by
certain Unit Owners for withdrawal of their signatures from the Petition for a
special meeting.

22, By letter dated February 4, 2010, counsel for the Galaxy responded to Plaintiffs’
request for information and again denied same. A true and correct copy of correspondence from
Michael L. Kingman, Esq. to Louis J. Verde, Esq., dated February 4, 2010, is attached hereto as
Exhibit D.

23. The Galaxy articulated several reasons for denving the request. With regard to its
refusal to provide the list of members required by the New Jersey Non-Profit Corporation Act, the
Galaxy contended that it did not maintain such a list because it was not a non-profit corporation, but
rather maintained a list of all Unit Owners m precisely the list requested by Plaintiffs. With regard to
the accounts for each Unit required by the New Jersey Condominium Act, the Galaxy responded that

such accounts were not GAAP records, notwithstanding that the statute specifically declared them to




be GAAP records. With regard to the list of petitioners deemed by the Secretary to be redundancies,
unknowns or not owners of record, the Galaxy responded that they were not GAAP records, apparently
arguing that the Unit Owners have no right to substantiate the position taken by the Secretary. Finally,
with regard to copies of the 48 alleged req_uests to withdraw signatures from the Petition, the Galaxy
responded that they were not GAAP records, again apparently arguing that the Unit Owners have no
right to substantiate the position taken by the Secretary.

24, In accoardance with the Gaverning Documents and applicable statutes, the Board of
Directors has the obligation to maintain thé books and records of the Association and to make same
available for inspection by the Unit Owners.

25, The Galaxy is a corporation subject to the Neer ersey Non-Profit Corporation Act,
Accordingly, the members are entitled to obtain a list of the names and addresses of other members.
Notwithstanding this statutory requirement, the Galaxy has refused to provide the requested
documentation. A true and correct copy of the Certificate of Long Form Standing for the Galaxy
Towers Condominium Association is attached hereto as Exhibit E.

26. The Galaxy is governed by‘the Condominium Act and its requirement that members
of the condominium are entitled to review the account records for each Unit. Notwithstanding this
statutory requirement, the Galaxy has refused to provide the requested documentation.

27.  Finally, the remainder of the information requested was done s0 to verify the Galaxy's
determination that the request for a special meeting was improper. Clearly, the Galaxy cannot
blatantly disregard its Governing Documents, and the rights created thereby, in an effort to
disenfranchise Unit Owners. When Unit Owners request a speciai meeting, as is their right, and same
is unilaterally denied by the very individuals sought to be recalled, the Units Owners must be given

access to the records relied upon to quash their request. Accordingly, Plaintiffs’ request for




documentation directly refated to the denial of Unit Owner’s request for a special meeting, is impliedly
authorized by the Governing Documents ahd the New Jersey Condominium Act.

28, A serious, real and justiciable conflict exists between Plaiﬁtiffs and Defendant as to
the following: (a) whether Unit Owners are entitled to a list of the Unit Owners/members of the
Association, as provided for by the New Jersey Non-Profit Corporation Act, (b) whether the Unit
Owners are entitled to access to records of thg account for each Unit setting forth any common
expenses or other charges due, the due dates thereof, the present balance due and any interest in
common surplus, as provided for by the New Jersey Condominium Act, and (c) whether the Unit
Owners are entitled to documentation relied upon by the Association and its officers and directors in
denying a request for a special meeting.

WHEREFORE pléintiffs, Thomas Wiggins, Martha Norget, Martha DiGiovanni and The
Coalition fora Better Galaxy, Inc., demand judgment in their favor and against defendant, The Galaxy
Towers Condominium Association, as follows:

A, Declaring and determining, pursuant to N.J.S.A. 2A:16-51 et seq., that;

(1) Plaintiffs are entitled to review alist of the names and addresses of the
Unit' Owners/members of the Galaxy, as provided for by the New
Jersey N011—Proﬁt Corporation Act;

(i)  Plaintiffs are entitled to review an account for each Unit setting forth
any common expenses or other charges due, the due dates thereof, the
present balance due and any interest in common surplus, as provided
for by the New Jersey Condominium Act; and

(i)  Plaintiffs are entitled to review documentation relied upon by the

Association and its officers and directors in denying a request for a




special meeting;

B. Compelling Defendant to provide Plaintiffs with access to the documentation
requested;
C. Enjoining and restraining Defendant from interfering with Plaintiffs’ right to

review the documentation requested;

D. Awarding Plaintiffs all costs of suit, including court costs and reasonable
attorneys’ fees; and

E. For such other relief as the court deems equitable and proper.

SECOND COUNT

(Declaratory Judgment Compelling Special Meeting of Unit Owners)

29. Plaintiff restates and realleges the allegations in the preceding paragraphs as if set forth
at length herein.

30.  Oncrabout October 14, 2009, Plaintiffs provided the Secretary of the Galaxy with the
written petition of 366 Unit Owners (which are members) seeking to hold a special meeting of the
Unit Owners for the purpose of recalling tiree (3) directors of the Board of Directors of the Galaxy
{the “Petition™). This represented approximately thirty-three (33%) of all members of the Galaxy.

31. Specifically, the Petition stated conspicucusly on the top of the document:

We the Homeowners and Voting Members of the Galaxy Towers
Condominjum Association request a Special Meeting of the
Homeowners and the Board of Directors to be called not iess than 10
days or more than 90 days after presentation of this request to the
Board, for the purpose of the immediate removal of Directors Lerner,
Strumza and Miller, currently serving on the GTCA Board.

32. On or about October 25, 2009, the Secretary of the Galaxy made the following oral

representations with respect to the Petition:




a. The Petition was comprised of three hundred and sixty six (366) numbered

names,

b. Approximately half of the requests by the petiticners were invalid for the

following reasons;

i,

iil.

66 were redundancics (as & result of duplicate and triplicate names or
names without signatures);

79 petitioners were in arrears as of the date when the Petition was
received;

21 petitioners were not members of the Association;

. 64 petitioners subsequently "signed a document withdrawing their
names" from the Petition;
V. 5 petitions bore no signature; and,
i, 5 petitions were not clear.
C. Some of these numbers overlap and the figures were not final.
d. Based upon a total of 1,105 voting Units, the Petition did not contain the

requisite percentage of Unit Owners.

33, On or about December 10, 2010, the Board of Directors of the Galaxy held a meeting

at which they voted to reject the petition upon the report of the Secretary.

34, By letter of that same date, the Secretary of the Galaxy forwarded a letter to the Unit

Owners outlining the basis for the rejection of the petition. A true and correct copy of correspondence

from the Secretary to the Unit Owners, dated December 10, 2010, is attached hereto as Exhibit F.

35. In contrast to some of the positions taken by the Secretary on October 25, 2009, the

Secretary made the following representations regarding the Petition in the December 10® letter:




a. The Petition was comprised of three hundred and sixty six (366) numbered

names;

b. Approximately 211. of the requests by the petitioners were invalid for the

following reasons:

1.

1ii.

66 were redundancies (as a result of duplicate and triplicate names or
names without signatures);

66 petitioners were in arrears as of the date when the Petition was
received; -

20 petitioners were not members of the Association (or owners of

record);
iv. 48 petitionérs subsequently "signed a document withdrawing their
names" from the Petition; and
v, 11 petitioners did not sign or otherwise failed to provide clear
identifving information.
c. The Petition contained 155 valid names and signatures, and based upon a totai

of 1,105 voting Units, the Petition did not contain the requisite percentage of

Unit Owners.

36. Sometime after the December 10" meeting, the Board of Directors hired an accounting

firm to conduct an “audit” of the Petition. A true and correct copy of the report from Wilkin &

Guttenplan, PC, dated February 5, 2010, 1s attached hereto as Exhibit G.

37. As stated in the report from Wilkin and Guttenplan, PC, it determined that the

following applies to the Petition (after emphasizing that the procedure by which the review was

conducted was provided by the Board of Directors, and as such, was not a true audit):




a. Three hundred sixty six (366) names were included in the Petition.
b. Approximately 211 of the requests by the petitioners were invalid for the

following reasons:

1. 68 were duplicates;

1. 77 petitioners were in arrears as of the date when the Petition was
recelved;

1ii. 11 petitioners were not current owners of record;

1V, 7 petitionlers referenced a name/address  that ~was incorrect/

ine]igibie/in-complete; and
V. 48 petitioners subsequently withdrew via letter.

38. Although the “audit” aligned with the results of the Secretary, they both relied on
several inappropriate premises, which confuradict the clear language of the Governing Documents.

39. The Governing Documents establish that a special meeting can be calied by the Unit
Owners if they submit the written request of twenty-five (25%) percent of “all the votes entitled to
be cast at such meeting.”

40. A vote is entitled to be cast so long as the vote is from a member of the Galaxy and
such member is in good standing.

41, In order to be found “not in good standing™, the Board must take action to suspend the
voting rights of members who are in arrears, after providing a hearing. There is no evidence that the
Board, after a hearing, took action to suspend the seventy-seven (77) petitions found to be in arrears
by Wilkin and Guttenplan, PC. Accordingly, these seventy-seven (77) members are “votes entitled
to be cast.”

42. Additionally, the total number of members considered for purposes of calculating the




twenty-five {(25%) percent should not be the total number of voting Units in the Galaxy (1105), but
rather the total number of members whose rights were not suspended. Accordingly, the total used by
Defendant was improper.

43. Furthermore, the Governing Documents only require that a “written request” be
submitted, not that the petition submit a “written signature.” Accordingly, any petition disqualified
for a lack of signature must be counted.

44, With regard to the forty—eiéht (48) petitioners who withdrew their names after the
Petition was submitted, there is no evidence that these individuals actually withdrew their names or
why they supposedly did so. Whether a special meeting should be called is based on the number of
eligible voters at the time of the submission of the Petition, not on some date thereafter. Accordingly,
the forty-cight (48) petitioners that allegedly withdrew must be counted.

45.  Finally, the Governing Documents do not give the Board of Directors the power to
determine whether or not to accept the written request for a special meeting to remove certain
Directors, and as such, their determination to disallow the special meeting was improper. This is
especially so when the directors sought to be removed by the special meeting were the ones who voted
to deny the special meeting.

46, Based on the actions of the Board of Directors of the Galaxy, which were in direct
contravention to the clear mandates of the Governing Documents, Plaintiffs and other members were
disenfranchised. As such, Plaintiffs have suffered harm.

47. A serious, real and justiciable conflict exists between Plaintiffs and Defendant as to
the following: (a} whether a special meeting should be held, (b) whether the Galaxy can disregard a
request for a special meeting from those members who are simply in arrears, as opposed to those

members found “not to be in good standing” after a hearing and specific action by the Board; (c)




whether the Galaxy can disregard a requeét for a special meeting from those members who did not
sign the written request; (d) whether the Galaxy can disregard a request for a special meeting from
those members who originally signed the Petition but then allegedly withdrew their names after the
Petitién was submitted to the Secretary; (e) whether the Board of Directors of the Galaxy has the
power under the Governing Documents to accept or deny a request for a special meeting in the first
instarce; and (f) whether the total number of members to be used in caiculating the twenty-five (25%)
percent threshold is equal to the total number of Units or only those Units whose members are
“eligible” to vote.

WHEREFORE plaintiffs, Thomas Wiggins, Martha Norget, Martha DiGiovanni and The
Coalition for a Better Galaxy, Inc., demand judgment in their favorand against defendant, The Galaxy
Towers Condominium Association, as follows:

A. Declaring and determining, pursuant to N.J.S.A. 2A:16-51 et seq., that:

(1) A special meeting of the Unit Owners should be held based upen the
written requasts submitted for such purpose;

(if) A member may only be deemed ineligible to request a special meeting
if previcusly found not to be in geod standing by action of the Board
after an opportunity for a hearing has been provided;

(iii) A member need not sign a written request for a special meeting, so
long as enough information is provided to determine that he/she is a
member;

(iv) A member may not withdraw his/her request for a special meeting after
the Petition inciuding such request has been submitted to the Secretary;

(iv)  The Board of Directors lacks the power to accept or deny a petition for




a special meeting, as such power is reserved to the Unit Owners; and
() | The total nﬁmbe“r.of members to be used in csﬁculating the twenty-five
(25%) percent thrésho}d is equal to the total number of members whd
are “eligible” to vote and not the total number of Units in general;
B. Compelling Defendant to call a special meeting of the Unit Owners;
C. Enjoining and restraining Defendant from interfering with the special meeting
of the Unit Owners;
D. Awarding Plaintiffs all costs of suit, ineluding court costs and reasonable
attorneys’ fees; and
E. For such other relief as the court deems equitable and proper.
THIRD COUNT
(Replacement and Repair of General and Limited Common Elements)

48.  Plaintiffs restate and reallege the allegations in the preceding paragraphs as if set forth
at length herein.

49, Article V, Section 2 of the By-Laws, as set forth befow, obligates the Board of
Directors of the Galaxy to maintain, replace and repair the General and Limited Common Elements
as necessary to sustain a first class condominium:

| Duties and Resnonsibiiities'. It shall be the affirmative and perpetual
obligation and duty of the Board to perform the following: (a) Cause
the General and Limited Common Elements to be maintained
according to accepted standards and as set forth in the Master Deed,
including, but not limited to such maintenance, painting, replacement
and repair work as may be necessary . . . . All repairs and

replacements shali be substantialiy similar to the original construction
and installation and shall be of first class quality.

50.  Pursuant to Section 8 of the Master Deed, set forth below in pertinent part, the Board




of Directors is required to levy and collect Common Expense assessments for the purpose of
maintaining and repairing the Common Elements for the health, safety, pleasure and welfare of the
members:

The annual Common Expense assessments levied by the Board shali be

used . . . for promoting the heaith, safety, pleasure and welfare of the

members of the Association, including, but without limitation: the

maintenance and repair of the exterior and roofs of the Complex,

including but not limited to cleaning, painting and sandblasting of the

exterior surfaces and finishes; roof repairs; maintenance, repair and

replacement of the Common Elements . . . .

51. That same section of the Master Deed, as set forth below, also identifies Exhibit G to
the Master Deed, which sets forth certain maintenance obligations:

Notwithstanding the general provisions of maintenance set forth in this
paragraph 8 of the Master Deed or in any other provisions of the
Master Deed or By-Laws, specific maintenance responsibilities and the
cost attributable thereto shall, to the extent set forth thereon, be
determined pursuant to the Chart of Maintenance Responsibilities
attached as Exhibit G hereto.

52. According to Exhibit G of the Master Deed, the list of items for such maintenance,
repair and replacement includes, butis not limited to, the following: plumbing and related systems and
components; electrical and related systems and components; heating, ventilation and cooling related
systems and compoenents; parking spaces and ingress and egress; storage cubicles; paved areas and
other improvements outside the main building; exterior roof, walls and foundations; and entrance
areas to the units.

53, The following items at the Galaxy are in need of maintenance, repair and/or
replacement:

a. Elevator systems (upgrade);

b. Roof for Tower Two;




C. Hallway carpets and wall coverings;

d. Concrete garage decks/floors;
e. Driveway;
f. Indoor poo!l structure and underpinnings;

g. Lobby area (partially completed);

h. Gym equipment; and
1. Additional infrastructure issues.
54.  The Condominium is approximately 35 years old, and the major structural components

and major mechanical systems are in their original condition. A prior board had developed a strategic
plan to address these issues, which was subsequentiy halted by the present Board of Directors in or
about January 2008.

55. The Board of Directors of the Galaxy owes a fiduciary duty to the Galaxy's members
fo perform the necessary maintenance, repairs and/or replacement of the General and Limited
Common Elements, for the health, safety, pleasure and welfare of its members.

56.  Notwithstanding such duty and obligation, the Board of Directors of the Galaxy has
failed to maintain, repair and/or replace the aforementioned General and Limited Common Elements.

WHEREFORE plaintiffs, Thomas Wiggins, Martha Norget, Martha DiGiovanni and The
Coalition for a Better Galaxy, Inc., demand judgment in their favor and against defendant, The Galaxy
Towers Condominium Association, as follows:

Al Ordering and compelling Defendant to maintain, repair and/or replace the
General and Limited Common Elements as is necessary to maintain a first
class condominium for the health, safety, pleasure and welfare of its members;

B. Awarding Plaintiffs all costs of suit, including court costs and reasonable




attorneys’ fees; and
C. For such other relief as the court deems equitable and proper.

CERTIFICATION

The matter in controversy is not the subject of any other action pending in any Court or of a
pending arbitration proceeding. Inaddition, no other action or arbitration is contemplated with regard
to the subject matter of this lawsuit. The names of any other parties who should be joined in this

action are not known to Plaintiffs,

VERDE, STEINBERG & PONTELL, LL.C
Atiorneys for Plaintiffs, Thomas Wiggins,
Martha Norget, Martha DiGiovanni and The
Coalition for a Better Galaxy, Inc.

Lows J. Verde

Dated: June 7, 2010

DESIGNATION OF TRIAL COUNSEL

Pursuant to the provisions of Rule 4:25-4, Louis J. Verde, Esq. is designated as trial counsel

for Plaintiffs,

VERDE, STEINBERG & PONTELL, LLC
Attorneys for Plainiiffs, Thomas Wiggins,
Martha Norget, Martha DiGiovanni and The
Coalition for a Better Galaxy, Inc.

B;{C*\\BCJ\ i

Louis J. Verde

Dated: June 7, 2010
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ATTORNEY'S CERTIFICATION
PURSUANT TO R. 1:4-4(c)

[ certify that Thomas Wiggins, whose photocopy/facsimile signature appears on the Restated
and Amended Verified Complaint, acknowiedged to me the genuineness ofhis signature. The original
of this document will be filed with the Court upon the request of the Court or any party.

e 7

o
v v

' ‘ameson P. Van Eck:/Esq.

Dated: Fune 7, 2010
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VERDE. STEINBERG & PonTeELL, LLC
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ONE PAREER Praza New Yorxy Orrice

MzrrIicE D STEXNBERGY
Lowis J V= * Z 1
UIs ERDE . 400 KLY STREET 276 FIFTE AVENUR
STEVEN PoxnTELL** SUTE 405
e oy -~ T e T -
S10BEAN MoGowans® ForT LEE NEW JERSEY O7024-2337 New YorE, New YORE 1600]
{212) 556-06880

(201) 544-4,200

MARTINE PrErme-BanL
TELECOPIER (201) S544-4582

Jamesor P, Vaw Eor*

* MEMBEER OF W.J.. N.T, & Cal, BAES DIrecT E-Matr,
T MEMBER QF N.J. & K.Y, BARS

*MEMBIR OF N.JI.. K.Y & D.C. BaRS

FIMEMBZE OF N.J. & Pa. BARS

Lverde@ivsplaw.com

*““CERTIFIED BY THE SUFEEME GOURT OF
NEW JERSEY AE A CIVIL TRIAL ATTORNET o
T scember 135, 2008

Via Certified Mail RRR and Ordinary Mail
Ms. Gail Hoffman, Secretary

Galaxy Towers Condominium Association, Inc.
¢/c Management Office

7000 Boulevard East, 16™ Floor

Guttenberg, New Jersey 07093

Re:  Coalition for a Better Galaxy, Inc. - Petition for q Special Meeting

Dear Ms. Hoffman:

Please be advised that this office has been retained by The Coalition for a Batter Galaxy, Inc.

("CBG”), & ncn-profit organization comprised of some members of the Galaxy Towers

Condominium Association (the “Association™. In the Notice prepared by you to the Galaxy
Homeowners dated October 29, 2009, you acknowledged that on October 14, 2009, you, as the
Secretary of the Association, received a petition from CBG (the “Petition”) requesting the president
to calla “Special Meeting of the Home Owners and Board of Directors on not less than ten (10) days
nor more than ninety (90) days of the presentation” of the Petition for the purpose of scheduiing a
vote for the immediate removal of the three directors. Although almost two (2) months have
transpired since the Petition was presented, the Association only announced on December 10,2009
that the Petition was rejected and has yet to send C3G a formal notice of same setting forth the
specific reasons for the decision along with appropriate support documentaticn. For the purposes
of this letter I assume it was for the reasons vou stated at the October meeting, such as duplication,
arrears, the subsequent withdrawal of some signatures and other miscellaneous deficiencies,

You, as Secrelary and perhaps the President, above a1l know that the administration of the
Association 1s governed by the provisions of the New Jersey Non-Profit Corporation Act, N.J.§ A,
15A:1-1 et seq. (the “Non-Profit Comporation Act™), the New Jersey Condominium Act, N.J.S A

i
46:8B-1 et seq. (the “Condominium Act”), the Master Deed, the Articles of Incorporation of the
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Ms. Gail Hoffman, Secretary
December 15, 2009
Page 2

Associgtion, its By-Laws and applicable case law.  The Cendominium Act provides that “The
administration and maragement of the condominium and condominium property and the actions of
the Association shall be governed by the By-Laws ..” N.J.S.A. 46:8B-13. The acts of the
Association and 1ts Board of Directors are then subject to a two-pronged test which was mitially
applied 1o condominium associations in Siller v. Hartz Mountain Ass’n, 93 NLJ 370 (19833 and
reiterated by the New Jersey Supreme Court decision in Thanasoukis v Winston Towers 200 Ass'n,
110 N.J. 650 (1988), which requires that the “..acts of an asscciation ‘should be properly
authorized;’ and second, that the association’s management has a ‘fiduciary relationship to the unir
owners, comparable o the obligation that a board of directors of a corporation owes 1 stock
holders,’ and that ‘[f]raud, self-dealing or unconscionable conduct at the very least should be subject
Lo exposure and relief’™ (Citations omitted); Id. at 657,

It is therefore based upon the parameters of these documents and the principles set forth
therein that I have been requested 1o protect the rights of my clients, who are also members of the
Association.

Un October 25, 2009, you made the following statements with respect to the Petition:

* ~ The petition was comprised of three hundred and sIXty six (366) numbered names;
. Approximately half of the requests by the petitioners were invalid for the following
reasons:
. 6¢ were redundancies (as a result of duplicate and triplicate names or names

without signatures);

. 79 petitioners were in arrears as of the date from when the Petition was
received;

’ 21 petiticners were not members of the Association;

. 64 petitioners subsequently “signed a document withdrawing their names”

from the Petition;

' 1t should be noted tha: Article XV, Section | of the By-Laws provides as follows:

Anything to the contrary herein notwithstanding, If any provision of these By-
Laws is in conflict of or contradiction of the Master Dieed. the Articles of
Incorporation or with the requirements of any iaw, then the requirements of said
Masier Deed o7 law shall be deemed controlimg.
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Ms. Gail Hoffman, Secretary
December 15, 2009

Page 3
. 5 petitions bore no signature; and,
: 5 petitions were not clear,
s You acknowledge that some of these numbers overlap and that the figures were not
final,
' You then concluded that based upon a total of 1,105 Units, the Petition did not

contain the requisite percentage of Unit Owners,

I'take exception to some of these statements and others require verification and documentary
SUpport.

As younoted, arequest for 2 Special Meeting is governed by Article I, Section 3 of the By-
Laws which states in pertinent part:

After the first Annual or Special Meeting, Special Meetings of Unit
Owners may be called by the President whenever he deems such &
meeting advisable, or shall be called by a Secretary once so ordered
by the board, or upon the written request of members representing not
less than 25% percent of all votes entitled o be cast at such
meeting, Such reguest shall state the purpose(s) of such meeting and
the matter(s) proposed to be acted upon.., |

Article I, Section 5 and Article I1, Section 7 of the By-Laws provide some guidance in trying
to ascertain the meaning of the phrase “ votes entitied to be cast at suck meefing”, and respectively
provides in pertinent part;

The membership and voting rights of any Member may be suspended
by the Board for any period during which any assessment against the
Unit to which his membership is appurienant remains unpzaid; but
upon payment of such assessments and any interest accrued thereon,
whether by check or cash, his tights and privileges shall be
immediately restored.... No such action shall be taken by the Board
until the Unit Gwner is afforded an opportunity for a hearing which
is consistent with the princiniss of due process of law, [Article I1
Section 5 ].

Except as otherwise required by the Articles of Incorporation, the
Master Deed or any law, & quorum being present, 2 majority of voles



Ms. Gail Hoffmen, Secretary
ecember 135, 2009
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present, in person or by proxy shall be sufficient on these matters
which are 1o be voted on by the Unit Owners.. [Article II, Section
71.

Based on the above, | believe it is clear, despite the doubt you expressed at hath meetings,
that the denominator for etermining the twenty five (25%) percent of votes entitied to he cast at-
k)

such meeting” i1s comprised of all the Units at fhe Condominium (less the 3 cwmed by the
Association) reduced by the total mumber of Members who are in arrears,

This enalysis leads to a related issuc and is the first of my demands for the production of
certain records and documents, You indicated that of the total number of “unique signatures, 79
members are in arrears.” Based on informaton thet T have recerved, it would seem that of thoge
members that signed the Petition, a disproportionate amount were In arrears when compared to the
average percentage of arrears for the entire Association at any given time. In essence this would
mean, that CBG went out of its way to solicit the signatures of non-paying members, Accordingly,
['am asling you (or by copy of this letter the Treasurer of the Assoclation, if any) to produce a report
showing the open balances for each Unit at the Galaxy as of October 14, 2009, which should also
include the nature of the arrears. This request s made pursuant to the Condominium Act which in
N.JS A 46:8B-14(g)(ii) requires the Association to Imamtain:

~.accounting records in accordance with generally  accepted
accountng principals, open o inspection at reasonable times by Unit
Owners. Such records shall include:

(11) an account for each unit settine forth any sharss or common
expenses or other charges dus, the due dates thereof, the present
balance due and any intersst in commaon surplus” [\See alse, Article
V1, Section 14 of the By-Laws].

t the time you produce these records, please present the names of the seventy nine (79}
petitioners whom you allege were “in arrears”. A review of these records will aliow my client 1o
determine the total number of votes entitied (o be cagt at 3 Special Meeting and to determine whether
or not the seventy nine (79) petitioners were in fact in arears The records should also reflect
whether or not these Unit Owners were afforded an opportunity for a hearing, consistent with the
principles of due process of law, prior to the suspension of their voting rights. Further, it is
questionable whether the Governing Documents authorize the suspension of voting rights if any of
these arrears are based upon unpaid fines or late charges. In addition, if any of the arrears were
comprised of fines, you must also provide records to show that prior o levying same, the Upit
Owner was given notice of the action teken, the alleged basis of the action and was advised of the
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right to participate in & dispute resolution procedure. See, N.J.S.A. 46:8B-15(f)and N.J.S A, 46:8B.
147k, '

You also stated that twenty-one (21) of the petitioners were not owners of the Units.
Accordingly, a second demand is hereby made that pursuant to the Non-Profit Corporation Act
N.J.S. A, 15A:5-24(a), you provide the records containing the names and addresses of all Members
of the Association, the number, class and series of memberships held by each, and the dates when
they respectively became members of record. Also, please identify and produce copies of these
twenty-one (21) petitioners,

Third, please produce copies of the documents evidencing that sixty-four (64) petitioners
withdrew their names from the Petition and provide a brief description of the circumstances under
which these withdrawals were obtained.?

Fourth, please produce copies of the sixty-six (66) petitioners which you allsge wers
redundancies, the five (5) which were not signed ( although it is not clear whether 2 signature is
required) and the five (5) petitioners in which the petitioner is unidentified.

You are expected to preduce these documents within ten (10) days of the date of this letter.
Please advise me as to the exact date, time and location where same may be reviewed,

In closing, it s without question that the Board members owe a fiduciary duty to the Unit
Owners and that they should “exercise their powers and discharge their functions... in a manner that
protects and furthers or s not inconsistent with the health, safety and general welfare of the residents
of the community” (N.J.S.A. 46:8B-14(3)) and free from seli-dealing.  Unfortunately, in this
mstance, and unlike the prior petition for a Special Meeting in 2007, the Board has sought to protect
its own interests by stalling and trying to eliminate well over one hundred names from the Petition
without offering proper documentary support for same. These actions have resulted In
disenfranchising the Members of the Association.

Because such actions by the Board have grave consequences, please note that even though
the regular annual meeting of Unit Owners is scheduled for Mearch, 2010 at which two of the three
members of the Board that are the subject of the recall Petition are 1 p for reelection, the issues
raised herein will not be rendered moot. The CBG infends to sesk appropriate redress for any
wrongful act by the Board and to enforee not only the rights of its members as Unit Owners at the
Galaxy, but the rights of all the future Unit Owners at the Galaxy.

“ It should be nated that, nothing in the By-Laws addresses whether a petitioner may subsequently withdraw
his or her narne; unifke a proxy i which it may be withdrawn at any tme prior 1o the commencement of & meeting
of unit owners. Thersfore, whether these alleged withdrawals are effective is currently being examined.
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[ anticipate hearing from vou directly,

Very truly yours,

Louls J. Verde

LIV/cef
ce Treasurer, GTCA
Slava Lerner, President GTCA
Thomas Wiggins, President CBG
Michael Kingman, Fsg.
Edward Hannaman, Department of Community Affairs
Board of Directors, GTCA
Unit Owners, GTCA

Fiwpdect\Conversion\Galwmo\Hofiman. Lir. 121 108 wpd
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JAMES F. MADDEN (1921.2004) ~
JAMES }. DEER (1930-1995) E-MAIL WRITER MLKESC)@ACL.COM

Decermber 22, 2009

VIA L AWYERS SERVICE
Lowuis J. Veroe Esg.

Verde, Steinberg & Pontell, LLC
One Parker Piaza

400 Kelby Street

Fort Les, NJ 57024

RE: Coalition for a Batter Galaxy, Inc.

Dear Mr. Verde;

Please be advised that this firm is coroorate counse| for the Galaxy Towers
Condominium Association, Inc. {GTCA), Your letter of Decembar 15, 2009, addressed to the
Secretary of the GTCA has been referred to me for a response. Kindly address, pursuant to
the Rules of Ethics, all future correspondence to the undersigned. concerning this matter.

I note that you purport to represent a New Jersey Corporation which is not in itself 4
unit owner of the GTCA. In accordance with the statutes governing such matters, and our
understanding of the policy of the DCA, it will be necessary that you confirm that your
cliants are in fact unit owners, and that no non-unit owners are involved in this corporation,
or would have access to GTCA records, by providing an initial list of the individuals
represented by you who would receive any documents related to this mattar. The need for
this is particularly reasonable since your clients appear to be unaware that the GTCA has
had no Treasurer for o considerabie perind of tme, 2 remarkable lavel of ionorance from
supposed unit owners. In any event the corporation you represent has no legal standing in
this matter, may make no demands for records, and is entitled to nothing from the GTCA.
Cnly unit owners have such rights, and the GTCA has the right to make sure that non unit
owners do not recejve priviieged unit owner records,

Your letter, dated December 15, also refers to matters that occurred in October,
oefore the actual vote of the Board of Directors on Decemnber 10, following the deiivery to
the Board of a formal report by the Controlier and Rosrd Secretary (something sise that
your clients, a5 supposed unit owners, should have known), The Board Secretary has
delivered to unit owners a written explanation of the actions taken by the r
and the reasons for thosa actions. The factual aliegations contained in you
five days after the meeting of the Board at which the actual actions were ¢
therefore eddly inaccurate. Whoaver your clients are, it would appear that
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they have provided to you is either intentionally or negiigently inaccurate, and that they are
unaware of the actual acticns taken, and the legal basis for the same.,

The truth of this is further proven by the “records” you sezk, and the manner of
production of such records you demand. While you corractly cite the appropriate statute
permitting unit owners to see certain GAAP records, your request for records iz significantly
broader then merely such GAAP records, and you fall to cite any law whatsoaver in support
of such reguest. Your “requirement” that tha GTCA produce for you records concerning
confidential personal records of ail unit owners and residents, along with personal records
concerning the financial status of all unit owners, and personal or iegal communications to
and from unit owners is absurdly broad, il definad, and unsupported by any legal
requirament that the GTCA provide such voluminous, and private, owner records, I must
advise you that the attampt by your clients, whoever thay may be, to invade the privacy of
unit.owners wili be strongly resistad, The GTCA recognizes that under the appropriate law,
and GTCA Administrative Resolution #25, certain records are to be made available for
Inspection by unit owners by apoointment, Your letter does not evan pretend to follow the
statutory dictates, nor does it follow the requiraments of AR#25, a resclution recognized as
legitimate by the DCA some years ago {further evidence that your ciients are either not unit
owners or, if thay are, that they have no intention of following proper legal procedures).

The text and tenor of your letter suggests a confrontational and gratuitously insulting
+ approach to this matter which Ill servas its purported intent, The ‘aet that your letter
personally attacks the integrity of the GTCA Secretary, and the Board of Directors itself, for
alleged misconduct contradicts your claim that yaur ciients are only seeking certain
information. In fact, your letter makes clear that You are more interested in justifying
certain pre-conceived notions then in datermining the truth. Your threats to sezk
“appropriate redress” estabiishes that your clients have no real desire to approach their
toncerns with civility or good faith, and the fact that you have indicated your letter is being
sent to ail unit owners is further evidence of the real motive for your correspondence - an
attempt to frighten and intimidate unit owners at the Gataxy in advance of a lawsuit against
those cwners by your clients.

It is aisodifficult to understand why if, as you ciaim, you represent unit owners at
the GTCA, such unit owners would desire that the GTCA incur thousands of doliars in fegal
fees in connection with a lawsult that is totaily unnacessary. I believe the Board intends to
consider, at its next meeting, authorizing the independent accounting firm thatconducts
audits at the Galaxy to review the undertying documents which led to the reports of the
Controlier and Secretary, and verify their accuracy. If, as you claim, vou are interested i
astablishing the accuracy of the conlents of the repors and confirming the basis for the vore
of the Board, such a review would certainly be in your clients interest, and wouid be far
more cost effective then attampting to deal with your over-broad claim for persona! and
priviieged records unrelated to the issue at hend, and not legally required to be procuced, |
anticipate such a review will be placad on the agenda for the next Board meating in January,
and certainly such an independeant, unbiased, objective review by z professional accounting
firm would satisfy any legitimate concerns. in the meanwhile, any unit owners you represent
ars free to contact the GTCA directly, without the need to incur legal fees, to inspect GAAP
records,

retary of the Board of Diractars has

Onez final point reguires your attention. The Ser
lec and frauguient misconduzt by

reported tnatl some unit owners have complained of decaitful

individuals purporting to act on behalf of your client in sa ng signatures for the reguest to
neld a special mesting of unit owners. Any lawsuit by vour client wiil be met with 2
countersuit against those personally invoived In such scandalous misbehavior, Wnether the
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Board of Directors of the GTCA wishes to direct the office of GTCA Counsal, or some other
entity, to conduct & further investigation inte these ailegaticns remains an opan guastion,
Howaver, the commencement of legal action such as you have threatened against tha GTC
and its lawfu! representztives will reguire & responsive and appropriate investigation and
legal proceadings,

Galaxy Towers Cendominium Association, Ine. ;
D lkias Smand ter Glhem Morejon F.C,

BY: MICHAEL L. KINGMAN, Esqg.

MK/ cr

CC: Russel] Jermyn, Acting General Manager
Robert Forfa, Controlier
GTCA Board of Directors
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Michael Kingman, Esq.

Dikras Schandier Gillen

586 Anderson Avenue

P.0. Box 2199

Cliffside Park, New Jersey 67010

Re: Coalition for « Better Galaxy, Inc. - Petition Jor a Special Meeting
Dear Mr. Kingman:

Thank you for your letter of December 22, 2009, Please accept this letter in response 1o the
issues that you raised and to that it is also my chents’ desire to conclude this matier in the most
expeditious and courteous fashion possible and to avoid any unnecessary expenditure of attorneys
fees.

First, Tunderstand vour concern about the composition of the Ceoalition for a Better Galaxy,
Inc. (The “Coalition™) and your desire to verify that its members are Unit Owners of Galaxy Towers
Condominium Asgsociation (“GTCA™). Accordingly, T am enclosing a list of the officers of the
Coalition, each of whom is a unit owner at the Galaxy, and can assure you that | represent each
person individually and 2 member of the Coalition.

As to any reference to my clients’ ignorance or lack of knowledge s to certain facts, ] must
take full responsibility for same. Although my clients advised me that the GTCA had no Treasurer
(even though Article VII of the By-Laws considers the Trezsure as one of the prineipal officers), |
addressed & carbon copy of my December 15, 2009 letter to “Treasurer” bacause the By-Laws of the
GTCA, specifically Article V1, Section 14 provides that Unit Owners are permitted 10 examine the
books of account of the Board, “...provided, however, that the Treasurer has been givern at least ten
(10) days prior written notice of the Unit Owner’s desire to make such an examination.” Erring on
the side of caution, I did not want any denial of my clients’ request to examine the books of account
to be based upon non-compliance with By-Law requirsients, As (o referencing the findings of the
Secrstary of the GTCA at the Octaber 2005 eeting of the Board, | did so becanse I balieys that not
all details were provided by the Secretary af the December 10, 20090 meeting and I did not receive
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& copy of the Secretary’s letter until after the transmittal of my letter of December 15, 2009,
Nevertheless, the categories for disqualified signatories remained the same with minor variations in
the numbers. Therefore, my request for documents on behalf of my clients likewise remains the
same. :

This leads to your second issue that my request for records is “too broad”, that I failed to
comply with the Administrative Resolution 425 (“AR #25 ") of the GTCA, (which you indicate was
recognized as legitimate by the Department of Community Affairs) or thet I failed 1o cite any legal
authority upon which | based my request. 1 will rensw my request as specifically as possible:

. The Secretary reported in her letter dated December 10, 2009 that thers were 66
redundancies, 11 unknowns and 20 names which were identified as “not owners of
record”, Accordingly please make available for review copies of those 97 petitions
so that my clients may verify the Secretary’s determination,

. In relation to the above and despite anything set forth in the AR #25 to the contrary,
specifically paragraph 4(1)(G), please provide for review and copying the names and
addresses of each member (Unit Owner) of the GTCA, and the date upon which they
became & member as specifically required in the New Jersey Non-Profit Comporation
Act, NULS AL 13A:5-24. (Since the GTCA was created in compliance with “Title 15
Chapter 1, et seq of the New Jersey Statutes Annotated” as sel Jorth in the Articles
of Incorporation, I think you will agree that no administrati resolution adopted by
a Board of Direciors of a condominium association created pursuani to same could
override a statutory mandaie unless the statute expressly permitted same. Further,
regardless of whether the DCA found AR #25 10 be “legitimate”, ] think you will
also agree that it does not have the authority to amend or limit any statulory rights
granied 1o members of a condominium association).

. The Secretary also reported in her letter dated December 10, 2009 that 06 signatories
nave been reported 1o have had outstanding assessments against their Units. In
response to a request to review an account for each Unit, vou indicated that | did not
even “pretend to follow the statutory dictates or the requirements of AR #25 nor did
I provide any basis for my ovarly broad request for GAAP records. 1 again direct
your attention (as 1 did on page 4 of my original letter) specifically to the New Jersey
Condomimium  Act, specifically, N.J.S,A. 46:8b-14(g)(il) which requires a
condominium association to maintain:

.accounting records in accordance with generally accepted
accounting principals, open to inspection at reasomable
times by Unit Owners. Such records shall include:

sewy
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(i) an account for each unit setting forth any shares or

common expenses or other charges due, the due dates

thereof, the present balance due and any interest in
"oy

common surpius” [ Emphasis supplied; see also. Article Vi,
Section 14 of the By-Laws], '

Accordingly, Ireiterate my request that the GTC A produce for review an account for
each unit as of October 14, 2009 showing the charges due for each. Also, In
applicable cases, please include the additional information as to whether the reguisite
statutory notice was given before any fines were levied. (Once again, | belizve you
will agree thar any provision of AR#25 which atiempts io classify this specific
accounting as “protected” pursuani 1o N.J.S.A. 46:8B-13 wonid be of no effect since
the relevant portions 0f N.J.S.A.46:8B-1 3 which were added as an amendment {o the
Condominium Act in 1991, do not expressly amend N.JSA 46.8B8-14. and

therefore based on the rules of statutory construction, would not negate same),

. The Secretary also reported in her letter dated December 10,2009 that 48 signatories
to the Petition reguested that their names be withdrawn. Please provide copies for
review by my client of those documents evidencing that these 48 individuals
withdrew their names,

As to the withdrawa! by the 48 signatories, | believe that based on applicable case law, once
the Petitton was filed on October 14, 2009, the Secretary of the GTCA could not recognize
withdrawals. The right of a shareholder or member of a corporation to vote will be protected by the
courts especially when it relates 1o any action by a board effecting the election of directors. Any
mterference with this right may give rise t0 a cause of action to enforce that right. Once a petition
is filed, it would be improper for the reviewing autherity to recognize any withdrawais, See, Baker
v.Reeves ON.J. Misc. 1303, 1304 (Sp. Ct. 1931); Moceo v, Picone, 203 W.I. Super. 443, 447 (App.
Div. 1985} Adopting such a practice would be “..permitiing systematic and planned obstruction
of the petition process through the soliciting of withdrawals by personal confrontation or even
coercion of the signators to the filed petitions. Such a result would be unfair to both the general
electorate and the individual signors of the recall petitions.” /d. at p, 448, Although the above cited
cases related to general elections, | believe that a2 court would apply these principles to this matter,

Finally, my clients take issue with your statement that an objective review by an
“independent” and “unbiased” accounting firm would be more cost effective. First, it 15 an added
expense 1o the GTCA and second, my clients’ intersst will be equally, if not betier, served if they
conduct the review of the requested records. Fees for altorneys would only be necessary if the GTCA
falls 1o comply with 1ts obligations,



YLOlD, D LLLNDERG X CONTELL, L1

Michae! Kingman, Esq.
January 21, 2010
Page 4

Thank you for your anticipated cooperation. Piease contact me within © ¢ time prescribed
by applicable statute and advise me as to the date . time and location that the Association will make
these documents available for review by my clients and what arrangements must be made 1 ensure
that the C F'CA 15 paid for all copving costs,

Very truly vours,

- RN
—_ \) — f\ \E ey \ X
B N VL S N
= -

Louis J. Verde

LiVjef
ce: Slava Lerner, President GTCA
Thomas Wigging, President CBG
Martha Norget, Treasurer, CBG
Martha DiGiovanni, secretary, CBG
Michael Kingman, Esq,
Edward Hannaman, Department of Commumly Affairs
Board of Directors, GTCA
Unit Owners, GTCA

I wpdoes\ConversiomGalaxy\Kingman.Ler, 010810, wpd
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COALITION FOR A BETTER GALAXY. INC.

List of Officers

Thomas Wiggins, President
Martha Norget, Treasurer

Marthe DiGiovanni, Secretary
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February 4, 2010

VIE LAWYERS SERVICE
Louis J. Verde Esg,

Verde, Stainberg & Ponteli, LLC
One Parker Piazs

400 Kelby Streat

Fort Lee, N1 07024

RE: Coalition for a Better Galaxy, Inc.

Dear Mr. Verde;

This will acknowledge receipt of your tetter of January 21, 2010. I appreciate your
providing me with a list of the officers of your client, which list includes the name of 2
candidate for the position of Director of the GTCA Board Thomas Wigoins, the wife of
anothar Board candidate Michas Dejuca, and that of a former Bozard membper {as both wr.
Wiggins and Mr. Daiuca are former members of the Board}. I note that vour letter does nat
state that these are the oniy members of the “Coalition”, nor do you state that alf membears
of the “Coalition” are GTCA unit owners, Howewvear, since you indicate YOu are rapresenting
Mr. Wiggins and the cthers personally, I will respond an that basis, The polifical status of
your clients as candidates expiaing why you have seen fit to circulate your letter to ail unjt
owners, and also makes clear the reason that elemeants of vour lettar are political, and not
legal, in nature.

I will address your demands with regard to the “petition” requesting a special
meeting of CTCA unit owners submitted by your clients in the order presented in your letter,
First, you ask for the names of those individuals who were found to be redundancies,
unknown, or not owners at the Galaxy according to the raport of the Secretary, although
You once agaln fall to provide a legal basis for vour reauest, Certainiy vou cannot be
ClIBITmING that thess Rames constitute GAAP financial recoras reviewabie by unit owners.

' Since they clearly do not fail within that category, what is the legal basis upon which vou

~are relying in demanding this information be produced? If you are claiming that this list

constitutes records which are reviewable pursuant to Administrative Resoiution (AR) 25 of
the GTCA, surely Mr. Wiggins and Mr. Daluce as former Directors are well awares of the
procedures by which unit owners may request such records arfpat resolution. However,
they have falled to request that information in accordaricz with ARE2S referring instead o
force unit owners to incur iegal costs to respond to their attorney instead of stmply
cemplying with that resolution. Sinee this odd approach cannot possiply be the resylt of

\]
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igneorance, thay must be choosing to ignore the proper legal channals in furtherance of their
politice! campaigns,

_ Yeu aiso demand z list-of all "Members” of the GTCA and the dates that they became
“Members”, under the provisions of the New Je; sey Non-Profit Corporation Act. Since you,
and your clients, know that the GTCA is not such an organization, but rather is &

Condominium Association under the New T=rsey Condominium Act, which has eiectzd to
function pursuant to the procedu;es of the act™hat you have cited, they also know that no
such st exists, The GTCA does notmaintair-gTist of “Members” and the dates that they

became “Members”, The GTCA maintains a list of current unit owners, who become owners
when 2 deed is properly executed and delivered. The sort of list wnich you are requesting
wolid have no legal use to the GTCA, and has never baen maintained so far as [ am aware,
It is fair therefore to ask why former Board mermbers would demand something that they
krnow does not exist, and has neaver besn iegally reguired. Do Mr, Deluca and Mr. Wiggins
seriousiy expect the GTCA to undertake the tme and expense to generate 5 list of names
and dates for their own political purposes? Do Mr, Daluca and Mr. Wiggins actually intand to
force unit owners to incur legal expensas over & lawsuir concerning & completaly esoteric
igga_l_p_oint with absolutely no value or use to the GTCA?

You next ask for the names of those individuals who the Secretary found to have
outstanding unpaid assessmants against them rendering them ineligible to request &
meeting of unit owners under the GTCA By-laws, aieng with records concerning
communications with those individuais. First, | reject out of hand your ciaim that such a list
Is @ GAAP record subject to inspection under the statute You cited. Second, the attempt hy
you and your clients to invade the privacy of unit owners who may pe suffering financial
difficulties is compietely unacceptable. Third, it appears necessary to set forth what exactly
N.J.5.A. 46:8b-14 reguires. T will do so by guoting from a lefter recently sent to unit owner
Barbars Tokay, a Director and unit cwner who recently nas been reguesting simiiar material
‘o tnat demanded by your clients {although she has, oddiy, elected tc do so in her capacity
as s unit owner and not z Director);

THE LAW CONCERNING EXAMINATION OF ASSOCIATION RECORDS

In order to provide you, and other unit owners, with accurate information concerning
the law as to the right of unit owners to examine GTCA GAAP records, I have reviewed not
onty the applicable statute, but also prior jatters issued by Edward Hannaman of the
Departmeant of Community Affairs who reviews these miatters, and in fact ] spoke with Mr.
Hannaman personally at seme iength last week. Mr, Hanriamian’s epinions do por have the
force of law, he is an employee of the state, tharged to interpret the jaw to the best of his
ability, but as he would be the first to admit, there is no way to know if the courts would
agree with his views. The fact is that there have bzen no court decisions inferprating the
statute governing these matrers, and the state fRas not adopted any rules or requiations
concerning the implementation of that stafute. However, I found in my conversation with
Mr. Hannaman that he and I are in agreement concerning what we both bajieve are
reascnable interpretations of the law,

Pursuant to the New Jersey Condominium AL, the GTCA maintains & record of
receipts and expenditures, and accounts for each unir setting forth any shares of common
expanses or other charges due, the due gatas thereof, anv balance dus, and any interest in
Commaon surpius for such units, In accorgance with the law, unit owners in good standing
are entitled to make an sppointment_to examine those recoeros,

However, not all GAAF records may be exarmined by 2 unit swner, and not 3/l
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financial records are considered GAAP records, The law does not dafine what GAAF records
are. Different organizations are free (o define records a5 CGAAF records, or non GAAP records,
&s may be determined by their Controller, accountants, and auditors. A parmphiet published
by the DCA addressing this issue in.fact makes this very point. Mr. Hannarman has stated in
the past in written correspondence dated January 28, 2005 addrasssd fo pravious GTCA
counsel the following opinions, with which I agrae:

(1)Payroil records, in order to protect privacy, may have individual identifying
information redacted;

(2)Non-financial information on legai expenses considered privileged may be
redacted, (The Appeliate Division of our Superior Court reiferated in s decision
released in July of 2009 that attorney bilis gre subject to the atrorney client privilege)

Since information in both of these two categories appeer in the records described
above, they must be redacted before they may be examined by unit owners, or-copies given,

In addition, Mr. Hannaman agrees that similar redactions may be done o dalzste
personal identifying information as to unit owners., He and T discussed, and ] beliave we both
agree, the fact that the purpose of the statute is to provide financial information concerning
the condorninium, its expenses, and its income, and that the law is not meant to alfow unir
owners to spy on and obtain personal information about their neighbors. It is frankly nat
vour, or that of anyone eise, business what your neighbors spend for cabls or parking., What
you are entitied to is a list of alf units, which meay be assigned individual numbers that would
not identify them by owner or unit number, showing the expenses and payments for that
unit. In this way you could see what the assessrnents are for unit X, and what the payments
for that unit are, without knowing to whom that unit befongs. This satisfies the requirement
that unit owners be provided with an account “for each unii* showing expenses, chargas,
and payments for that unit. Such information wouid enable a unit owner fo sec assessments
and payments for all units and see how many (and Which) units are in arrears without
compromising the right of privacy sach unit owner enjoys as to his or her personal financial
gffairs.

I rejrerate that both Mr, Hannaman and I are in agreement that such a procedure js
both lawfu! and appropriate. interestingly, Mr. Hanniaman volunteered that financial recordgs
concerning the units owned by Directors couid be made avaijiable to unit owners, since unit
owners arguably have a right to sae whether their Directors are in arrears, or make late '
payments, and that could affect how they vote on particuiar issuss, Other ther Directors,
however, Mr. Hannaman agreed that unit owners have 3 right fo see the financial status
oniy of the entity which js the condominium, and that personal information concerning
individual owners is not necessary to fulfiil that right.

| recognize that you may disagree with the interpretation of the iaw shared by Mr.
Rannaman and myself, Howaver, you nave failed to make any compelling case disputing
that interpretation. As to the records you have reguested, to the extent that thay are
covered by AR #25, your clients Mr. Deluca and Mr. Wiggins are fully aware of the
procedursas they, and all unit owners, must foliow under that resoiution,

You have also renawed your demand for the names of those who requestad that their
fiames be withdrawn from the reguest for a special meating, Once agzin, you do not olaim
that this list wouid constitute GAAP records open to inspection by unit owners under the
statute {as such a contsantion would of course oe absurd}. Mowevar, you do not cite any
legal basis under which the GTCA could ba compelied to hanor your demand. Once again,



your ciients are diracted to AR#25, which they seem gssiduously determined to avoid - &
bewildering stance for former directors and Bresent candidates, You have, nowaver,
suggested an argumeant under which you contend the withdrawais might not be considered
legally valid, and I will reply to that argument,

First, you eguate the signature by a unit owner on = reguest for & special meeting of
unit owners to signatures on petitions: required for certain purposes under the election
faws of the state of New Jersey which appiy to general and special elections to pubiic
office. While this is certainly 2 novel grgument, it fails on 2 number of laveis to be
applicable to the facts here. First, as you are of course aware, our Supreme Court, in the
famous Twin Rivers Homeowners Association case, ruled that Condominium Associations are
not public or guasi public bodies, out are rather corporate in nature, Second, the cases you
cited addressed the nature of farma/ patitions regquired under those forms of public bodias
governed by the New Jersey Walsh Act. Although you have approached this matter from the
point of view that we are dealing with formal petitions, in fact suzh is not the case. Ne
petitions are reguired under the By-laws; individual unit owner requests, however, are
required. Once a certain number of unit owners have beer nroperiy found to have reguestad
a meeting of unit owners, then such a meeting is called. The manner of the reguast,
whether by separate submissions, or & “petition”, is of no legal consequence, The onty
relevance to the use of & patition would be where, as is the case herg, some signers claim
they misunderstood, or were iieg to, about the nature of the document they were signing.

I would also point out that, even if the theory vou are offering was appiicable to the
tircumstances here, your legal research fajied to take into account the fact that under Neaw
Jersey iaw, even when a petition is formally required, it is not oniy propar but necessary
that the petition be reviewed by the statutorily designated official to make certain the
petition meets applicabie iegal criteria. I direct you, for example, to Ford v, Gilbert et al,,
B9 N.J.L. 482 (Sup. Ct, 1916), which stated

The sratute imposes the duty upon the clerk to examine the petition and ascertain whether it
fs in conformity with the requirements of the statute. After he has done this if he accepts and files the
petition the first step in the matrer is compieted and jurisdiction vests. It is then roe /are for signaers to
withdraw.,

Since the Board of Directors reguired an investigation by the Secretary and Controllay
inte the validity of the reguest for a spegial meeting befora voting whether ar not to accept
it, cleariy withdrawals befare that time were appropriate. Indeed, enother court stated in
Balm v, City of Cape May et al., 3 N.J, Misc. 58 (Sup. Ct. 1925) that

In statutory proceedings...where jurisdiction js placed in a public officer to perform an act by
petition, or where jurisdiction s directly given... the ruje is that withdrawals may be jegally
made up to the time fixed by the legisiature for the taking effect of the jurisdiction or authority
reposed in the public officer..,

There are other cases to the same affect, However, the main and inarguable point is
that the Secretary and Controlier were obligated to review the validity of the request for 3
special meeting, and found that it lackad a sufficient number of vaiid signatures, Do Mr.
Deluca and Mr. Wiggins seriously contend that no review of the petition was lagally
appropriate, ang are they going to force unit owners to incur the cost of a spurious lawsuit
over this issue?

In closing, you and your ciients should also be aware that, as the result of a reviaw
Y the accounting firm which performs annual audits of the GTCA, the conziusions of the
scretary and Controfler as presented o the Board were confirmed, foilowing & compigtely
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independent examination of the underiying basis for the concliusions of the Secretary and
Controlier, including an examination of the official records of the GTCA by the auditors. That
report will be formally presented to the Board at its next meeting. In the meanwhile, your
clients are invited to avail themselves, as unit owners, of the rights afforded to all unit
owners under AR #25. You may aiso inform them that ali STCA GAAR records for the entire
vear of 2005 are presently being copied, redacted in accordance with legal standards
descripad zbove, and wili shortly be mads avaiiabie to all unit cwners, & level of OpEenness
and transparancy never before made available to unit owners by any previous Board, All
unit owners wiil be advised when the production of these approximately fifteen thousand

. bages of records are avaiiable for inspection,

Galaxy Towers Condominium Association, Inc,
Diktas Schandier Gilien Morejon P.C.
Corporate Counse|

H

BY: MICHAEL L. KINGMAN, Esg.

MLK/cr

CC: Russell Jermyn, Acting General Manager
Cenise Colletti, Controlier
GTCA Board of Directors
GTCA unit owners
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DEPART  °"NT OF THE TREASURY
LONG FORM STANDING WITH CHARTERED DOCUMENTS

THE GALAXY TOWERS CONDOMINIUM ASSOCIATION
0100114174

1, the Treasurer of the State of New Jersey, do hereby certify that the
above-named New Jersey Non Profit Corporation was registered by this
office on May 23, 1980.

As of the date of this certificate, said business continues as an active
business in the State of New Jersey. Annual Reports are outstanding for

the following year(s):
2009

[ further certify that the registered agent and registered office are:

Gtea Memt Office
7000 Boulevard East, 16ih Floor
Guttenberg, NJ 07093

[ further ce}’ti]ﬁz that as of the date of this certificate, the following
amendments and changes are on file in this office:

Change Of Agent And Office 08/01/1985
Change Of Registered Agent 05/06/2002
Change Of Agent And Office 02/20/2003
Change Of Registered Agent 05/30/2003

IN TESTIMONY WHEREOF, [ have
hereunio se! my hand and affixed my
Official Seal at Trenton, this

14th day of May, 2016

e A

Andrew P Sidamon-Eristaff

State Treasurer

Certification# 117133462

Verify this certificate at
htips:/Avww] state.n 2us/TYTR_ StandingCert/JSP/Verify_Certjsp
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The Galaxy Towers
Condominium Association

December 10, 2009

Dear Homeowners,

Atthe Board of Directors meeting this evening, I presented my final report concemning
the "Petition for a Special Homeowners Meeting to Remove Board Members Slava
Lemmer, Fini Strumza, and Richard Miller" which | received in its original format on
October 14, 2009.

The Comptrolier reviewed the written request of unit owners requesting a special meeting
and did provide and certify his list to legal counsel and the Board mecretary of any persons
who signed the writlen request and had any outstanding assessments against their units, In
addition to outstanding assessments, duplicate names and owner and unit identification
were criteria by which this petition was vetted. | reviewed the information, documents, and
records available to me and my report is as follows:

Fach page was numbered for a total of 189 pages. We assigned & number to each contact
portion on each page that was filled in. One apartment equals one vote. Although there
were only 365 contact portions, the last signer on the last page of the petit:on ciearly
indicated she was signing for two apartments which she clearly identified as to tower and
unit, so we gave her two numbers, one for each clearty and fully identified apartment:

366 Contact Portions were submitted,

Of this number, 66 Redundancies were identified and removed.

The petitions contained 300 original, unique names of persons claiming to be unit

owners ;r removing duplicates.

Of these 300 names, 20 names were identified as not the *Owners of Rec rd",
so deducting these names brought the number to 280 names:

Of these 280 names, there were 11 "Unknowns” - Portions whers there was either
no signature or a lack of clear identification of unit, and deducting these unknowns brought
the number to 269

Of these 269 names, 66 have been reported as having outstanding assessments
against their units as of the date of the formal receipt of the petition, and would therefore be
ineligible to vote or request a special meeting. so deducting these names leaves 203 names.
Of'those 203 signatures, 48 addrtional signers have requested that their name be withdrawn
from the request to hold a special meeting for a variety of reasons, inciuding a denial that
they understood what they were signing, or were mislead or changed their minds. This
Jeaves 155 valid names and signatures



7000 Boulevard East Guttenberg, New Jersey 07093 « {201) 453-2400 * Fax: (201 861-8387
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| personally had a conversation with a unit owner who told me that their signature was
solicitec by a front desk employee in order to "save nis jok". This person signed the
petition under the assumption that one of the directors wanted to fire these empioyees
as that is what was said so to help someone keep his job, this owner signed the
petition. | was astounded at hearing this and expiained no-one on the board wantad
these employees fired and then | explained the true purpose of the petition.

The deceitful tactics used to solicit signatures in these examples are outrageous and
shouid not be tolerated ever again. However, the idea that the people or perhaps a
persen behind or involved with the distribution of this petition encouraged and provided
an empioyee in the lobbies of the Gataxy with the patition document so that he might
solicit signatures on their behalf and/or accepted this petition document from this
empioyee with owner signatures is a ver’ serious probiem. For all we know thare may
nave been more than one employee doing this. None of us should allow his to go on.
This is our home, not some arena in which a few get to disrupt and break the rules as
they see fit.

‘This is over the fop and quite a problem for us ali, Using our employees as pawns, as
part of an overall strategy to ‘win" so to speak or meet some particular goal goes
nothing but compromise our employees by pofiticizing them and further disrupt the
peace and tranquility to which we are all entitied. Because when this happens, and
please make no mistake about it, we all iose.

Sincerely,
Gail Hoffman

Secretary,
GTCA Board of Directors

Cc: Michael
Kingman GTCA
Counsel

Slava Lemer President,
GTCA

Russell Jermyn Gataxy
Manager

Robert Forfa GTCA
Comptroller



EXHIBIT G



The Galaxy Towers
Condominium Association

February 18, 2010

Dear Unit Owner,

As you may be aware, the Board of Directors retained the independent
accounting firm of Wilkin & Guttenplian to review the report issued by former
Controlier Bob Forfa and myself to the Board concerning the Reguest for a
Special Meeting of Unit Owners submitted to the Board. The report which has
been issued by Wilkin & Guttenplan is enclosed for your review.

As you can see, the resulis contained in the initial report submitted to the
Board on December 10, 2009, have been independently verified and confirmed,
In the-interests of full and compiete disciosure, the Board of Directors is pleased
to provide you with this information.

Sincergly,

wid

Gail Hoffrman
Secretary, GTCA
Board of Directors

Cc: Russell Jermyn, GM
Michael Kingman, GTCA Attorney
GTCA Board of Directors

7000 Bouievard East, Gufienberg, New Jersey 07083 o (2073 453-2400 « Fax: (207 8618387



Wilkin & Guttenplan, P.C.

Certified Public Accoumants & Consuliants

1200 Tices Lane = East Brunswick, N 08816 w (732) B45-5000 & fex{T32) B46-0516 = www.wgcpas.corm

February 3, 2610

Mr. Michael Kingmean

Diktas Schandler Gillen Morejon, PC
596 And=rson Avenue Suite 301
Cliffside Park, NI 07010

RE:  Agreed upon procedures for the Galaxy
Towers Condominium Association,. Inc.
regarding the petitions for & request for a
special meeting of the unit owners

Dear Mr. Kingmau:

Attached please find our report on applying agreed. upon procedures regarding the
petitions for g request for a special meeting of the unit owners. As discussed in the first
paragraph of the report, we have appiied. certain procedures that were apreed to by the Board 1o
-assist the Board in determining if the summary of findings of the secretary and controller with
regard 1o the validity of petitions for & request for 2 special meeting of the unit owners were
supported by appropriate evidence, All procedures that-were applied are detailed in the report.

As discussed in the last paragraph of the report we have indicated that we do not express
an audit opinion on any of the accounts or items referred to above, This is becanse an audi
opinion is only appropriate when referring to 2 set of financia! statements.  Standards established
by the American Institute of Centified Public Accountants prechudes us from issuing an opinion
on specified agreed upon procedures. Therefore, in accordance with the American Institute of
Certified Public Accountants, we have stated the procedures done and our findings relative the

procedures underiaken. -

Please distribute our report as you.deem &ppropnate Piease call us with a1ty questions or

comments. ar 1f we can be.of further asmstancc

jules C FI‘&Iﬂ{.E}., CPA, MBA

Very guly vo

JCFEA (aroz0y

Members of Americar instituie of Canified Public Accounianis & New Jersey and New York Societies of Cerlifisd SPublic Accouriants



Wilkin & Guttenplan, P.C.

Certified Public Accountants & Consultants

1200 Tices Lene ® Fast Brunswick, MJ DBE1E © (T22)B4B-3000 E fax (732) 846-0618 e WWW.WOCDas. com

INDEPENDENT ACCOUNTANTS’ REPORT ON APPLYING

AGREED-UPON PROCEDURES

Galaxy Towers Condominium Associatior, Inc.
7000 Boulevard Fast

16™ Floor, Management Office

Guttenberg, NJ 07093

RE: Agreed-Upon Procedures of the Galaxy Towers
Condomintum  Association Inc. regarding the
petitions for 2 request for a special mesting of the
unit owners.

Dear Members ofthe Bbard,

We have performed the procedures described below, which were agreed 1o by you, 1o assist vou
in determining if the summary of findings of the secretary and controlier with regard to the
validity of petitions for a request for = special meeting of the unit- owners. were supparted by
approprigte - evidence.  The scope of our procedures did not include verification of the
authenticity of the signatires on the original petitions as well as the signatures on the letters
authorizing removal from the petition. This engagement to apply agreed-upon procedures was
performed in accordance with standards established by the American Institute of Certified Public
Accountants. The sufficiency of these procedures is solely the responsibiiity of the specified
users of the report. . Conseguently, we make no representation regarding the sufficiency of the
procedures aescribed below either for the purpose for which this report has been requested or for
any other purpose.

Owur procedures and findings were as followrs:

L.~ We obtained the original petitions containing signatures requesting the holding of  special
meefing. There were 366 signatures on the petitions. We traced these signahures to a
listing prepared by the board secreary, which detailed unit number and nsme. All
signatures on the petitions were traced without exception to the listing prepared by the
board secretary and controller. We then reviewed this listing for units listed more then
once. We noted duplicate petitions from 68 units, indicating that there were mare then one
signature an behalf of a given unit When we subtracted these duplicate petitions, there
remained petitions representing 298 units.

- Mempars of AmeTican inatitute of Certified Public Accountants 2 New Jersey and New York Societies of Certified Public Accountants



Galaxy Towers Condominium Association, Inc.
Agreed-Upon Procedures
Page 3

Our count 1s as follows:

Total signatures on petitions 366
Petitions representing duplicate units {68)
Petitions representing units in arrears (77)
Petitions where signature were not that of current unit owner {113
Petitions where name/address is incorrect/ineligibie/incomplete 7)
Names withdrawn from petitions via letter from unit owner {48}

Remaining Number of Valid Signatures 153

Because the above procedures do not constitute an audit conducted in accordance with
generaliy accepted auditing standards, we do not express an audit opinion on any of the
accounts or 1tems referred to above. Had we performed additional procedures, matters
might have come 1o our atiention that would have been reported to you. This report
relates only to the items specified above and does not extend io any financial statements
of The Gelaxy Condominium Association, Inc. taken as a whole.

Very fruly yours,

2. ?/@W

WILKIN & GUTTENPLAN, P.C.

Certified Public Accountants

CKJ/eb: omam



